














































































































objections are to the reliance by the Final Decision upon the language of the Department’s
regulations, policies and technical guidance documents. Such reliance is completely appropriate
and does not constitute relying upon “facts not in evidence.” Since a good number of Petitioner’s
claims related to noncompliance with the Stormwater Standards in the Department’s 1997
Stormwater Policy Handbook and technical requirements of the Department’s 1997 Stormwater
Management Technical Handbook, I reviewed and construed those documents in order to evaluate
Petitioner’s expert testimony. '’

Fourth, the Petitioner objects in its Motion for Consideration to comments in the Final
Decision regarding the Applicant’s and the Department’s evidence. Review of the Applicant’s and
Department’s evidence was not necessary in order to reach my conclusions that the Petitioner had
failed to meet its burden of going forward.'® In the few sub-issues where review of the Applicant’s
testimony was necessary, the evidence necessary to reach a final conclusion on Petitioner’s claims
was uncontested. As set forth in the Final Decision, while Mr. Claytor applied the terms of the
Department’s Stormwater Policy and Technical Handbooks to his analysis of the project’s
stormwater system, he did not always correctly report what the terms of these documents were. As

a result, Petitioner did not meet its burden of going forward on many issues.

' For example, I reviewed the requirements for compliance with Stormwater Standard 4 of the 1997 Stormwater
Policy, which required a calculation according to a formula. Mr. Claytor, the only witness for Petitioner on this issue,
neither completed this calculation nor stated an opinion about the ultimate compliance of the proposed stormwater
systems with Stormwater Standard 4. Therefore, I concluded that Mr. Claytor’s testimony was incomplete and did not
carry Petitioner’s burden of going forward to demonstrate noncompliance with Stormwater Standard 4. See Final
Decision, pp. 34-38. The Department has specialized expertise in reviewing the requirements of the Department’s 1997
Stormwater Policy and Technical Handbooks, referenced into the record by Petitioner’s expert witness, and applying
those requirements to expert testimony. This exercise was entirely appropriate in reaching a Final Decision in this
matter. See M.G.L. c. 30A, section 11(5) and 14(7).

'8 Although not legally necessary when a petitioner does not sustain its case, a review of the complete record to ensure
that the final wetlands permit is supported by a preponderance of the evidence is, in my view, consistent with the
responsibility of the Department’s Commissioner as the official making a final agency decision. The Final Decision is
the last opportunity for the Department to ensure that a wetlands permit is issued in conformance with the performance
standards of the Wetlands Regulations and that the permit protects the interests of the Act.
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Fifth, the Petitioner contends that the Final Decision did not apply the proper burden of
proof to the Applicant. It appears that what the Petitioner is really arguing is that the Petitioner
believes that the Final Decision improperly imposed the burden of proving a violation of the
performance standard for bordering vegetated wetlands upon the Petitioner rather than the
applicable standards for work in Buffer Zone. See Petitioner’s Motion for Reconsideration, p. 17."
In fact, the Final Decision used the appropriate requirements for work in Buffer Zone, as stipulated
to by the parties during the course of the litigation, namely, that ultimately, the project did not
“protect the interests of the Act,” as amended by the factors in Section 10.53(1). See 310 CMR
10.02(2)(b) (work in Buffer Zone), 310 CMR 10.05(6)(b) (stormwater systems) and 310 CMR
10.53(1). See Final Decision, pp. 16-17, 19-21 and 39-40. The Petitioner had to demonstrate, in the
case of the stormwater system, that the required Stormwater Standards in the Department’s 1997
Stormwater Policy and Technical Handbooks were not met, or that there were other impacts that
resulted in a project which did not further the interests of the Act. As stated in the Final Decision,
the Petitioner “has failed to prove that the other Stormwater Standards were violated or that an
equivailent level of protection was not provided to the wetlands resources on the Property.” See
Final Decision, pp. 19-20.'®

Finally, Petitioner also claims that the Final Decision imposed a burden upon the

Petitioner’s expert witnesses that is different than the burden imposed upon Applicant’s or the

'” The cases cited by the Petitioner, Matter of Walden Woods, DEP Docket Nos. 2004-034 & 036, Final Decision (May
10, 2007) and Matter of Villages at Goddard Highlands Realty Trust, DEP Docket No. 2003-116, 13 DEPR 212, Final
Decision (July 25, 2006) both corrected holdings of DALA hearing officers who improperly imposed the performance
standard of “otherwise destroy or impair” on work in Buffer Zone, when this standard applies only to work in the
wetlands resource area. Petitioner also cites to Matter of Worcester School Department, DEP Docket No. 99-164, Final
Decision (February 22, 2002), but this was merely the approval of a settlement agreement.

'® The Final Decision did quote from some language from the Walden Woods Recommended Final Decision, but did
not import the “otherwise destroy or impair” requirements from that decision. The Final Decision only applied the
regulatory standard, as articulated in the Walden Woods Final Decision, that the Petitioner must demonstrate that “the
project does not conform to the [Stormwater] Standards, or notwithstanding conformity, the work will not protect the
interests of the Act.” Matter of Walden Woods, Final Decision at p. 2, n. 2.
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Department’s expert witnesses. The Final Decision does not impose any burdens on Petitioner’s
expert witnesses, other than the burden of going forward to establish the elements of the Petitioner’s
claims. For example, with respect to Stormwater Standard 2, Petitioner claimed that the Applicant
had used an incorrect cover type in calculating the volumes needed for the proposed stormwater
system. However, while Mr. Claytor, Petitioner’s only witness on this issue, submitted a complete
opinion with supporting calculations in his direct testimony as to a 100% brush cover type, he
changed his position at the hearing. He admitted that the brush cover type, in fact, was not the only
appropriate cover type. He testified that the Project site was partially brush and partially meadow.
However, he did not present a calculation of compliance with Stormwater Standard No. 2 using
both cover types. Therefore, I concluded that Petitioner had not sustained the burden of going
forward. See Final Decision, pp. 24-26. I later discussed Mr. Peznola’s evidence and pointed to
other evidence in the record that supported the project as conditioned by the SOC. However, there
was no need to review this other evidence in order to conclude that the Petitioner had not met its
burden of going forward.

VI. Summary and Conclusions

As already discussed, the Department’s Commissioner has full authority to make findings of
fact and conclusions of law on all issues in dispute in this adjudicatory appeal. It was fully within
my authority to resolve factual and legal issues where the record revealed that no questions of
witness credibility needed to be resolved and that there were no conflicts in evidence. There is no
need for further proceedings in order for a final wetlands permit to issue. Substantial due process
during five (5) years of proceedings has already been accorded to the Petitioner’s claims regarding
the much larger 186-unit project. The final 156-unit project, as represented by the Applicant’s
revised plan, is a more protective project that promotes the interests of the Act. The Petitioner had
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ample notice of the issues, a full opportunity to present evidence, and a full M.G.L. c. 30A hearing
with cross-examination of witnesses. The Petitioner also had the opportunity to argue that a smaller
156-unit project was not permissible at the hearing and to make further arguments through an Order
to Show Cause prior to the Final Decision. Conducting yet another hearing or remanding to DALA
for findings on the smaller and more protective 156-unit project is not necessary.

Therefore, [ direct the Department’s Northeast Regional Office to prepare a Final Order of
Conditions consistent with the Final Decision and this Final Decision on Reconsideration within
five (5) business days of the date of this decision.

Any party may appeal this Decision to the Superior Court pursuant M.G.L. c. 30A, §14(1).

The complaint must be filed in the Court within thirty days of receipt of this Decision.

This final decument copy is being provided (s you electromically by the
Department of Exvireamental Protoction. A signed copy of this document
is on file at the DEP office listed on the letterhead.

Laurie Burt
Commissioner
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