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Stephens v. Global NAPs.

t_hat the single justice abused his discretion in denying its mo-
tion because he failed to address whether Global had demon-
strated “‘good cause” for enlarging the time prescribed by rule
4(a). .We disagree. Although the single justice did not fully
exp?am his decision, there is no basis for concluding that the
q‘cmal of Global’s motion constituted an abuse of discretion
.(Jlnhal points to the single justice’s order itself as support for.
its argument. The single justice in denying the motion stated:

“It appears that petitioners have been granted leave to ap-
peal from both the trial court’s order of 7/28/05 [the denial
of Global’s request for an extension], as well as the cor-
rected judgment of October 25, 2005.”

Q]obal_maintains that the wording of the order suggests that the
single justice believed that the trial judge had allowed Global to
appeal from the judgment on the underlying jury verdict as well
as from the denial of all postjudgment motions.

In view of the fact that the trial judge’s order dated January
13,.2006, unambiguously limited Global’s appeals, explicitly
stating that the “Defendants may not . . . file a No’tice of Ap-
peal for the Denial of [their] Motions for Judgment Notwithstand-
ing the Verdict, or, alternatively, New Trial and/or Remittitur,”
we .do not accept the defendant’s contention that the sing’le
justice _mlsunderstood the procedural posture of the case when
he denied Global’s motion for an enlargement of time. The
ordc1-" of the single justice denying Global’s motion to enlarge
the time for filing its notice of appeal is affirmed.

5. Order denying Global’s motion for partial reconsideration
Hquml‘s motion for partial reconsideration must be treated as z;
motion under Mass.R.Civ.P. 60(b), see Piedra v. Mercy Hosp
h’u , 39 Magss. App. Ct. at 188 n.4; Reporters’ Notes to Mass.R.’
Civ.P 59, Mass. Ann. Laws, Rules of Civil Procedure, at 1063
(LexisNexis 2006): therefore, the order denying the r’notion is
an :-l])[u':llilhlt' order. Since Global’s notice of appeal filed on
April 19, 2005, encompassed the denial of its motion for partial
reconsideration, the appeal is timely.

The resolution of a motion for relief from judgment pursuant
to Massv.R.Civ.P. 60(b) lies within the broad discretion of the
motion judge, and “an appellate court will not reverse the mo-
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tion judge’s decision ‘except upon a showing of a clear abuse
of discretion.’” > Tai v. Boston, 45 Mass. App. Ct. 200, 224
(1998), quoting from Scannell v. Ed. Ferreirinha & Irmao,
Lda., 401 Mass. 155, 158 (1987). The only issue before us 15
whether, applying the standards for a motion for relief from
judgment, the judge abused his discretion in denying Global's
motion for partial reconsideration. The denial is contained in a
handwritten marginal notation on the mootion, and we are unable
to determine on what basis the judge denied the motion or
whether the judge fully considered the issues raised by Global.
Global argues that the judge, in determining the “‘outer bounds
of reasonableness’ for the front pay damage award in setting
the remittitur amount, erred by inadvertently failing to discount
the front pay award to reflect present value. An award for front
pay must be reduced to present value. See Trinity Church v.
John Hancock Mut. Life Ins. Co., 399 Mass. 43, 52 (1987);
Conway v. Electro Switch Corp., 402 Mass. 385, 388 n.3 (1988).

Our review of the trial judge’s memorandum and decision
reveals that the judge based the remitted award solely on the
difference between what Stephens would have made had she
continued to work at Global and what she reasonably expected
to earn through mitigation. Thus, we agree with Global that the
judge failed to discount the award to reflect present value.
Because the judge had instructed the jury that any front pay
award must be discounted for present value, yet in his
memorandum and order made no mention of the necessity of
doing so and did not in his calculations discount the award for
present value, it appears that his failure to do so was an oversight
and inadvertent. Such inadvertence may appropriately be cor-
rected on a motion for relief from a judgment or final order. See
Southern Fireproofing Co. v. R.F. Ball Constr. Co., 334 F2d
122, 129 (8th Cir. 1964); Reporters’ Notes to Mass.R.Civ.P. 60,
Mass. Ann. Laws, Rules of Civil Procedure, at 1094 (Lexis
Nexis 2006). Therefore, treating the motion for reconsideration
as a motion pursuant to Mass.R.Civ.P. 60(b), we vacate the
order denying the motion for partial reconsideration insofar as it
relates to this issue, and remand the matter to the trial judge for
a recomputation to determine the present value of the front pay
damage award of $763,340, and for a corresponding correction

of the remittitur.
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The other two claims argued by Global with regard to its mo-
tion for partial reconsideration do not provide an appropriate
basis for relief under rule 60(b). Even if the issue were before
us, we would in any case find no merit in Global’s claim that
the front pay award should be further reduced because the as-
sumption that the plaintiff “would have continued to work for
Global for 33.5 years” was “speculative.” The judge specifi-
cally noted that based on the evidence presented the jury could
have found that Stephens would have continued to work for
Global until she reached the age of sixty-five.? We note also
with regard to Global’s contention that the judge erred in cal-
culating the emotional distress award that the judge acted well
within his discretion in concluding that an award of $100,000
was appropriate. The judge pointed out that Stephens testified
that she was ““shocked and humiliated,” suffered depression for
several months, and, at the time of the trial, continued to experi-
ence nightmares. While ““[i]t is not an easy matter to develop
quantitative criteria for emotional distress damages,” Borne V.
Haverhill Golf & Country Club, Inc., 58 Mass. App. Ct. 306,
320 (2003), we discern no error on the part of the trial judge.’

6. Stephens’s request for attorney’s fees and costs. Stephens
argues that she is entitled to reasonable attorney’s fees and
double costs because Global has pursued an insubstantial and
frivolous appeal. See Mass.R.A.P. 25, as appearing in 376 Mass.
949 (1979). We disagree. “[A]n appeal is frivolous ‘[w]hen the
law is well settled, when there can be no reasonable expectation
of a reversal.” > Love v. Pratt, 64 Mass. App. Ct. 454, 459
(2005), quoting from Avery v. Steele, 414 Mass. 450, 455 (1993).
We conclude that Global’s arguments, while largely unsuccess-
ful, were not frivolous. Accordingly, we deny the plaintiff’s
request for an award of attorney’s fees and double costs.

7. Conclusion. The defendant’s appeal from the judgment on
the jury verdict and the orders denying its motion for judgment
notwithstanding the verdict or, in the alternative, for a new trial

®Moreover, Global is not in a position to challenge the calculations after it
refused to agree to submit special questions on damages to the jury that would
have shown the specific amounts included in any award.

We do not consider a fourth claim argued by Global in its brief but not
made below, as it may not be presented for the first time on appeal.

" the motion for a new
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or remittitur is dismissed for failure to file a timely fxotice_ of
appeal. The order denying the motion for partial reconsideration,
treated as a motion for relief from judgment pursuant to Mass.
R.Civ.P. 60(b), is reversed insofar as it denies the request for

ont pay portion of the damage award

recomputation of the fr
on for

($763,340) to reflect present value in the order on the mott |
a new trial or remittitur; in all other respects the order den:yvl‘ng
the motion for reconsideration is affirmed. Insofdr as the 0rdfer on
trial or remittitur and the corrected judg-
ment set the amount of the front pay award as $763,34Q, they are
vacated, and the matter is remanded for r'ecomputatlon gf _the
front pay award for present value, correction of the remittitur
amount, and such further proceedings as may be necessary. The
order denying Global’s motion to extend time to file an appeal
pursuant to Mass.R.AP. 4(c) is affirmed. The order' of the single
justice denying the defendant’s motior.l to enlarge time to file an
appeal pursuant to Mass.R.A.P. 14(b) is affirmed.

So ordered.
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