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U/wick v. DeChristopher, 411 Mass. at 406: 

"The ability effectively to control a guest's excessive drinking is not present when 
the liquor belongs to the guest. Therefore, to impose a supervisory duty on social 
hosts to [*427] police the conduct of guests who drink their own liquor 
presents a number of practical difficulties. Hosts in these circumstances might be 
left with little alternative than to resort to physical force in order to discourage 
further drinking or to try to eject the guest, a solution that in many cases will 
aggravate the situation and put the drunk driver where he should not be -­
behind the wheel of a car." 

Inability to control the guest leaves control of alcohol as the host's only mechanism for 
preventing intoxication. A social host with no control of the alcohol supply and no control 
over the social guest shou Id not, therefore, be saddled with the consequences of the guest's 
intoxication. 

Implicit in that analytical framework, however, is that control of the alcohol supply is one of 
two obvious ways to prevent intoxication. The other is control of the consumer. A jury could 
conclude that, unlike the social host, the employer conducting a [**29] business meeting 
can control the employee's behavior, particularly where, as here, the employer's ability to 
control that behavior is evidenced by promulgation of an anti-alcohol rule purporting to do 
so. Because of the critical difference in the dynamics of the relationship between social host 
and social guest, on the one hand, and employer and employee, on the other, I do not 
believe that the social host cases are a bar to Beverly's liability. See generally, e.g., 
O/Gorman v. Antonio Rubinaccio & Sons, 408 Mass. 758, 762-763,563 N.E.2d 231 & nA 
(1990), and cases cited. 

In sum, I am of the opinion that the motion for summary judgment should have been denied 
and the case against Beverly set for trial. 
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MIDDLESEX, ss. 

CHARLES LEV 

JOHN AHERN & others l 

SUPERIOR COURT 
CIVIL ACTION 
NO.: 06-2923 

MEMORANDUM OF DECISION AND ORDER ON 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 

INTRODUCTION 

The Plaintiff, CharJes Lev, fIled a nine-cotmt amended complaint against the Defendants, 

seeking damages for injuries be suffered after being struck by a motor vehicle. The Defendant, 

Beverly Enterprises-Massachusetts, Inc., now moves for summary judgment on counts II and I1J 

of the amended complaint, which assert claims of direct and vicarious negligence. For the 

following reasons, summary judgment for the Defendant is ALLO\VED as to counts II and III. 

FACTUAL BACKGROUND 

Viewed in the light most favorable to the plaintiff, the materials submitted on the 

sllmmary judgment motion establish the following facts. Defendant John Ahem C'Ahem") was 

employed as a chefby Beverly Enterprises-Massachusetts, Inc. ("Beverly"), a nursing home in 

IEllen Ahern, Beverly Enterprises-Massachusetts, Inc., and South Pacific, Inc. D/B/A 
South Pacific Chinese Restaurant (Third Party Defendant). 
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Chestnut Hill, Massachuserrs. On March] 1 ~ 2004, Ahern left Beverly after his shift and traveled 

immediately to South Pacific Chinese Restaurant ("South Pacific") in Newton, Massachusetts. 

At South Pacific, Ahern met Lynda Pacitti ("Pacitti"), his direct supervisor at Beverly. Ahern 

and Pacitti spent an how- and fifteen minutes discussing an upcoming Department of Public 

Health survey that would be taking place at Beverly the following week. They reviewed Beverly 

menus, which Pacitti bad brought to South Pacific, and discussed food ordering and sanitation 

issues. Duri]lg the meeting, Ahern consumed at least one and a halfalcoholic beverages. These 

beverages were paid for by Ahem. 

At approximately 7:00 p.m., A.hem left South Pacific in his personal vehicle to return 

home. While driving through the intersection of Washington Street and the on-ramp to Route 

128 North in Newton, Ahern's vehicle struck Cbarles Lev ("Lev"), a pedestrian crossing the 

street. Lev Buffered severe and debilitating injuries, Ahem was arrested and eventually 

convicted of Operating Under the Influence. 

DISCUSSION 

Summary judgment shall be granted where there are no genuine issues ofmateriaJ fact 

and the moving party is entitled to judgment as a matter oflaw. Mass. R. Civ. P. 56(c); Cassesso 

v. Corum'r ofCorrectioI)" 390 Mass. 419, 422 (1983). The moving party bears the: burden of 

affirmatively demonstrating the absence of a triable issue, and that the summary judgment record 

entitles the moving party to judgment as a matter of law. Pederson v. Time, Inc., 404 Mass. 14, 

16-17 (1989) . The moving party rna)' satisfy this burden either by submitting affinnative 

evidence that negates an essential element of the opposing party's case or by demonstrating that 

the opposing party has nO reasonable expectation of proving an essential element of his case at 
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trial. Flesner v. Technica1 Communications Corp., 410 Mass. 805, 809 (1991); Kourouvaci lis v. 

General Motors Como, 410 Mass . 706, 116 (1991). 

A. Negligence 

To prevail on a claim of negligence, "a plaintiff must prove that the defendanT owed the 

plaintiff a duty of reasonable care, that the defendant breached this duty. that dmnage resulted, 

and rhat there was a causal relation between the breach of duty and the damage." l!min v. Kask, 

447 Mass. 141, 146 (2006). A social host m.ay be held liable for an intoxicated gues!'s negligent 

operation of a motor vehicle which causes injury to a third party where the hos~ knew or should 

have known that his guest was intoxicated and nevertheless gave him or pemlitted him to rake an 

alcoholic drink. Cremins v. Clancy, 415 Mass. 289, 291 (1993). The liability of an employer­

hosr is tested by the same "standards governing a social host's liability." Mosko v. Raytheon 

Co., 416 Mass. 395,397 (1993). 

The duty of a social host derives from the host's "actual control oftbe liquor supply." 

Ulvvick v. DeChristopher. 411 Mass. 401,407 (1991). "Oilly when a host controJs the liquor 

suppJy is it reasonable to assume that a host has the ability to monitor the guesrs' alcohol 

consumption." Mosko, 416 Mass. at 402 (declining to hold employer liable where employees at 

company Christmas party purchased their own drinks from a cash bar staffed by employees of a 

private vendor of liquor); see Kelly v. Avon, 417 Mass. 587,588-589 (holding employer had no 

duty of care to general public where it provided employee a refrigerator to store alcohol, knew 

employee consumed alcohol at work, lmew employee left premises in a intoxicared stare, and 

made no attempt to stop him). "A true host in the practical sense owns or provides the liquor 

served to guests, and consequently is in a position to cut offthm supply in the evenr that he 
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observes that a guest is becoming imoxicaled." Qube v. Lanphear, No. 06-P-713 CAppo Ct. June 

21 , 2007), slip op. at 3. 

Accepting that the meeting at South Pacific was within the scope of Ahem's employment, 

Beverly, at most, could be held to the duty of a social host. As such, Beverly's duty derives from 

its actual control of the liquor supplied to Abem. Here, the consumption occurred at a location 

off the Beverly premises. Neither Beverly nor Pacitti paid for the alcohol consumed. Most 

imponantJy, neither Beverly nor Pacitti had any control over the alcohol that was served to 

Ahem. Beverly or Pacitti "could not require that [Ahem] be "shut off' by the bar; relinquish his 

drinks, or be ejected from the premises . ... [TJhose powers were vested exclusively in the liquor 

licensee." Dube, No. 06-P-713, slip op. at 2. South Pacific alone controlled the manner in which 

alcohol was served to Ahem. Even viewing Beverly as an employer-host of the meeting at South 

Pacific, and assuming Pacitti knew of Ahem's intoxicated state and imputing Pacitti ' s knowledge 

to Beverly, there is no basis for liability where Beverly had no control over and did not furnish 

the liquor supplied to Ahem. 

B. Negligence and Respondeat Superior 

The plaintiff also asserts a claim of vicarious liabiljty against Beverly based on the 

negligence of Ahern, a Beverly employee. "Respondeat superior is the proposition that an 

employer, Clf master, should be held Vicariously liable for the torts of its employee, or servant, 

committed within the scope of employment." pias v. Brigham Medical Assoc. , Inc. , 438 Mass. 

317, 319-320 (2002). Generally, acts of employees are within the scope of their employment if 

they: (1 ) are of the kind they are employed to perfonn; (2) occur substantially within the time and 

space limits; and, (3) are motivated, at least in part, by a purpose to serve the employer. Mosko 
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v. RaytheDn, Co., 416 Mass. 395, 399 (1993) (citations omitted). "Travel to mld from horne 'to a 

place of employment is generally not considered within the scope of employment." l£L. 

Here, The actions of Ahem were not within the scope ofms emplDyment. Even assuming, 

arguendo , that his meeting with Pacitti at South Pacinc was within the scope of his employment, 

this ended once he left the restaurant. Ahern is employed as a chef. There is no evidence to 

show that driving to and from Beverly was oilier than a ordinary and necessary part of getting to 

his jOb. He was not paid for his travel time, mileage, or gas expenses for his travel. The accident 

occurred miles away from where Ahem normally perfonned his job functions as a chef, and after 

the time that his shift ended and meeting conclUded. There is no evidence to show that Ahem 

was motivawd in any way to serve Beverly while he was driving home; rather, his motivation 

was merely to return horne afTer his work was completed. The habUity of an employer does not 

extend to acts committed by employees who are traveling to or from work. Even considering the 

meeting at South Pacific "work," Ahem's work ended when be entered his vehicle to travel 

home. See b1osko, 416 Mass. at 399-400 . 

ORDER 

For the foregoing reasons, the Defendant's motion for summary judgment is ALLOWED 

as to counts II and III of the Plaintiff's amended complaint. 

Dated: June 1f ,2007 d~)nJA~ 
~ Christine M. McEvoy 

JUstice of the Superior Court 
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CERTIFICATE OF SERVICE 

I, B. Ian Julier, hereby certify under penalty of perjury 
that I have served Plaintiff's PETITION FOR FURTHER 
APPELLATE REVIEW by mailing a copy thereofi first class, 
u.s. MAIL postage prepaid (IN HAND to defendant Beverly's 
counsel) to: 

David Viens, Esq. 
Joseph M. Desmond, Esq. 
Morrison Mahoney, LLP 
250 Summer St. 
Boston, MA 02210 (in hand service) 

E. Steven Coren, Esq. 
Kerstein Coren Lichtenstein Finkel LLP 
60 Walnut St. 
Wellesley, MA 02481 

Joseph Black, Esq. 
Law Offices of Brown & Black 
10 St. James Ave., 9th fl. 
Boston, MA 02116 

William Bolton, Esq. 
Law Offices of Patricia C. Fraizer 
150 Federal Street, 6th Floor 
Boston, MA 02110 

Massachusetts Appellate Court 
John Adams Courthouse 
One Pemberton Square 
Boston, MA 02108 
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/Vf1 / 
B. Ian J~ier Date: July 8th

, 2009 
BBO # 651423 
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