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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, ss. SUPERIOR COURT
CIVIL ACTION

NO.: 06-2923

CHARLES LEV

JOHN AHERN & others!

MEMORANDUM OF DECISION AND ORDER ON
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

INTRODUCTION

The Plaintiff, Charles Lev, filed a nine-count amended complaint apainst the Defendants,
secking damages for injuries he suffered after being struck by a motor vehicle. The Defendant,
Beverly Enterprises-Massachusetts, Inc., now moves for summary judgment on counts II and Il
of the amended complaint, which assert claims of direct and vicarious negligence. For the
following reasons, summary judgment for the Defendant is ALLOWED as to counts II and JI],

FACTUAL BACKGROUND

Viewed in the light most favorable to the plaintiff, the materials submitted on the

sumrnary judgment motion establish the following facts, Defendant John Ahern (“Ahern”) was

employed as a chef by Beverly Enterprises-Massachusetts, Inc. (“Beverly™), a nursing home in

'Ellen Ahern, Beverly Enterprises-Massachusetts, Inc., and South Pacific, Inc. D/R/A
South Pacific Chinese Restaurant (Third Party Defendant).
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Chestnut Hill, Massachusenis. On March 11, 2004, Ahern left Beverly after his shift and traveled
immediately to South Pacific Chinese Restaurant (“*South Pacific™) iﬁNewcon, Massachusertts.
At South Pacific, Ahern met Lynda Pacitti (“Pacitti”), his direct supervisor at Beverly. Ahern
and Pacitti spent an hour and fifteen minutes discussing an upcoming Departmént of Public
Health survey that would be taking place at Beverly the following week. They reviewed Beverly
menus, which Pacitti had brought to South Pacific, and discussed food ordering and sanitation

| issues, During the meeting, Ahern consumed at least one and a half alcoholic beverages. These
beverages were paid for by Ahern.

At approximately 7:00 p.m., Ahern left South Pacific in his personal vehicle to return
home. While driving through the intersection of Washington Street and the on-ramp to Route
128 North i Newton, Ahern's vehicle struck Charles Lev (“Lev”), a pedestrian crossing the |
street. Lev suffered severe and debilitating injuries. Ahern was arrested and eventually
convicted of Operating Under the Influence.

DISCUSSION

Summary judgment shall be granted where there are no genuine issues of material fact
and the moving party is entitled to judgment as a matter of law. Mass. R. Civ. P, 56(c); Cassesso
v; Comm’z of Correction, 390 Mass. 419, 422 (1983). The moving party bears the burden of

affimmatively demonstrating the absence of a triable issue, and that the summary judgment record

Time, Inc., 404 Mass, 14,

entitles the moving party to judgment as a matter of law. Pederson v.
16-17 (1989). The moving party may satisfy this burden either by submitting affirmative
evidence that negates an essential element of the opposing party’s case or by demonstrating that

the opposing party has no reasonable expectation of proving an essential element of his case at
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trial. Flesner v. Technical Communications Corp., 410 Mass. 805, §09 (1991); Kourouvacilis v.

General Motors Corp., 410 Mass. 706, 716 (1991).

A. Negligence

To prevail on a cleim of negligence, “a plaintiff must prove that the defendant owed the
plaintiff & duty of reasonable care, that the defendant breached this duty, that damage resulted,
and that there was a causal relation between the breach of duty and the damage.” Jupin v. Kask,
447 Mass. 141, 146 (2006). A social host may be held liable for an intoxicated guest’s ncgligent
operation of a motor vehicle which causes injury to a third party where the hos: knew or should
have known that his gucét was intoxicated and nevertheless gavé him or permitted him to take an

alcoholic drink. Cremins v. Clancy, 415 Mass. 289, 291 (1993). The liability of an employer-

Mosko v. eon

host is tested by the same “standards governing a social host’s liability.”

Co., 416 Mass. 395,397 (1993).

The duty of a social host derives from the host’s “actual control of the liquor supply.”
Ulwick v. DeChristopher, 411 Mass. 401, 407 (1991). “Only when a host controls the liquor
supply is it reasonéble 1o assume ihat a host has the ability to monitor the guests® aleohol
consumption.” Mosko, 416 Mass. at 402 (declining to hold employer liable where employees at
company Christmas party purchased their own drinks from a cash bar staffed by employees of a
private vendor of liquor); see Kelly v. Avon, 417 Mass. 587, 588-589 (holding employer had no
dury of care to general public where it provided employee & refrigerator to store alcohol, knew
employee conswmed alcohol at work, knew employee left premises in a intoxicated stare, and
made no attempt to stop him). “A true host in the practical sense owns or provides the liquor

served to guests, and consequently is in a position to cut off that supply in the event that he
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observes that a guest is becoming intoxicated.” Dube v, Lanphear, No. 06-P-713 (App. Ct. June

21, 2007), slip op. a1 3.
Accepting that the meeting at South Pacific was within the scope of Ahern’s employment,

Beverly, at most, could be held to the duty of a social host. As such, Beverly’s duty derives from
its actual control of the liquor supplied 1o Ahem. Here, the consumption occurred at a location
off the Beverly premises. Neither Beverly nor Pacitti paid for the alcohol consumed. Most
imponantly, neither Beverly nor Pacitti had any control over the alcohol that was served to
Ahern. Beverly or Pacitti “could not require that [Ahem] be “shut off” by the bar; relinquish his
drinks, or be gjected from the premises . . .. [T]hose powers were vested exclusively in the liquor

licensee.” Dube, No, 06-P-713, slip op. at 2. South Pacific alone controlled the manner in which

alcoho] was served to Ahern. Even viewing Beverly as an employer-host of the meeting at South
Pacific, and assuming Pacitti knew of Ahern’s intoxicated state and imputing Pacitti’s knowledge

to Beverly, there is no basis for liability where Beverly had no control over and did not furnish

the liquor supplied to Ahern.
B. Negligence and Respondeat Superior

The plaintiff also asserts a claim of vicarious liability against Beverly based on the
negligence of Ahern, a Beverly employee. “Respondeat superior is the proposition that an
employer, or master, should be held vicariously liable for the torts of its employee, or servant,
committed within the scope of employment.” Dias v, Brigham Medical Assoc., Inc., 438 Mass.
317, 319-320 (2002). Generally, acts of employees are within the scope of their cmployment if
they: (1) are of the kind they are employed to perform; (2) occur substantially within the time and

space limits; and, (3) are motivated, at least in part, by a purpose to serve the employer. Mosko
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v. Rayvtheon, Co,, 416 Mass. 395, 399 (1993) (citations omitted). “Travel to and from home 10 a

place of employment is generally not considered within the scope of employment.” Id.

Here, the actions of Ahern were not within the scope of his employment. Even assuming,

‘arguendo, thet his meeting with Pacitti at South Pacific was within the scope of his employment,

this ended once he lefi the restaurant. Ahemn is employed as a chef. There is no evidence to
show that driving to and from Beverly was other than a ordinary and necessary part of getting to
his job. He was not paid for his travel time, mileage, or gas expenses for his travel. The accident
occurred miles away from where Ahern normally performed his job functions as a chef, and aﬂer
the time that his shift ended and meeting concluded. There is no evidence to show that Ahern
was motivated In any way to serve Beverly while he was driving home; rather, his motivation
was merely to return home after his work was completed. The liability of an employer does not
extend to acts commited by employees who are traveling to or from work. Even considering the

meeting at South Pacific “work,” Ahern’s work ended when he entered his vehicle to travel

home. See Mosko, 416 Mass. at 399-400.

ORDER

For the foregoing reasons, the Defendant’s motion for summary judgment is ALLOWED

as to counts [T and III of the Plaintiff’s amended complaint.

Dated: June 47 , 2007 % L )W Y

—Christine M. McEvoy
Justice of the Superior Court
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