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yet been reviewed or decided by the permitting bodies with original permitting jurisdiction: The 

four permits are: 

I. a wetlands Order of Conditions under G.L c. 131, § 40 and the local Barnstable 
wetlands bylaw, ordinarily issued by the Barnstable Conservation Commission; 

2. a wetlands Order of Conditions under G.L. c. 131, § 40 and the local 
Yarmouth wetland bylaw, ordinarily issued by the Yarmouth Conservation 
Commission; 

3. a road opening permit from the Town of Bam stable, ordinarily issued by the 
Barnstable Department of Public Works; and 

4. a road opening permit from the Town of Yarmouth, ordinarily issued by the 
Yarmouth Department of Public Works. 

Just as the Commission's DR! denial bars work on the transmission project, it also prevents 

Cape Wind from obtaining the four local permits. Specifically, pursuant to Section 12 (h) of the 

CCC Act ("Section 12(h)''): 

Municipal agencies shall refer any proposed development which meets the 
standards and criteria set out by the commission for deVelopments of regional 
impact to the commission for review, at which point the municipal agency's review 
shall be suspended until the commission has reviewed the proposed development 
(emphasis added). 

Cape Wind applied for each of the four local permits but, pursuant to CCC Act Section 

12(h). none of the four could be issued (Exhs. RR-EFSB-CW-2; RR-EFSB-TOB-l; RR-EFSB­

YAR-l)?5 In accordance with Section 12 (h) of the CCC Act and at the request of Yarmouth, Cape 

Wind withdrew the two Yannouth applications; the two Barnstable applications remain pending 

and have been subject to no formal action by Barnstable (Exhs. EFSB-Y AR-l; EFSB-TOB-I(d». 

Without a favorable DR! decision, Cape Wind is prevented from obtaining the four local permits, 

which the Company has duly applied for. The Siting Board finds that Cape Wind has made a good 

faith effort to obtain the four local approvals, as required by c. 164, § 69 L(4), and it was 

precluded from obtaining them not by any act or omission on the Company's part. The Board also 

finds that requiring Cape Wind to now commence the applicable process with the Towns would be 

The Company filed its Notices of Intent with Barnstable and Yarmouth on November 15, 
2007. The Company filed its applications for road opening permits with the two towns on 
November 13, 2007 (id.). 
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contrary to the underlying purpose of Section 69K through Section 690, which is to streamline the 

permitting of jurisdictional energy facilities. Thus, the four local permits shall be included in the 

Certificate issued in this proceeding. 

As the Siting Board has done previously, the Board could have relied on our granting of 

DRI approval for the project to free Cape Wind to re-apply with Barnstable and Yarmouth for the 

four local permits. This approach was used successfully in the KeySpan proceeding, where the 

applicant was able to obtain the local permits it required by applying to the relevant Town boards 

after issuance of a Final Decision granting DRI approvaL26 However, as set forth below, while the 

Siting Board does not reject this approach for use in future cases, the Board does not employ it 

here, primarily (1) because the record developed in this proceeding is considerably more 

comprehensive than the record developed in KeySpan relative to the un-issued local permits, and 

(2) because of the additional delay that could be involved were the Company required to go 

through the full permitting process at the local level. 

In this case, each of the Towns is an intervenor in the proceeding, and thus has had the 

opportunity to develop the record with respect to the four outstanding local permits. See, 

Memorandum to Parties re Potential Involvement of Certain State and Local Entities in Cape Wind 

Override Proceeding (January 18, 2008); Ruling on Intervention (February 15, 2008). Early in the 

proceeding, the presiding officer expressly indicated to the parties that the Board wished to 

develop a record with respect to each of the eight additional permits. With such a record, the 

Board could better consider the issue of whether the Board's jurisdiction extended beyond the DRI 

denial to include the eight additional permits, and the Board would have a record to support 

issuance of one or more of those permits should the Board determine that it had the jurisdiction to 

do so. 21 Each Town was issued specific discovery requests asking it to identify permit conditions 

it felt should be included in the wetlands and road opening permits if they were to be issued by the 

Board (Exhs. RR-EFSB-TOB-I; RR_YAR_l).28 Each Town was given an additional post-hearing 

26 

21 

28 

Colonial Gas Company d/b/a KeySpan Energy Delivery New England, EFSB 06-1 (June 
22,2001) ("KeyS pan"). . 

See July 28 Jurisdictional Ruling at 2, 11.2. 

Barnstable proposed additional eelgrass conditions (Exh. RR-EFSB-TOB-l) As discussed 
in Section IILB.2, above, the Siting Board reviewed eelgrass impacts comprehensively in. 
the 2005 Decision, and included protective conditions therein. The Company also has 
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opportunity to develop such conditions collaborativelywith the Company (March 12 Tr. at 100-

102). 

Additionally, each of the Towns was asked for, and provided, examples of wetlands Orders 

of Conditions and road opening permits it had issued. Among these examples were the actual 

Orders of Conditions and a road opening permits issued by each of the Towns for the Nantucket 

cable project, which each Town identified as similar to an Order of Conditions and road opening 

permit that would be issued for the Cape Wind transmission project (Exhs. EFSB-TOB-2(a); 

EFSB-TOB-S; EFSB-YAR-2-2(a); EFSB-YAR5)?9,30 

Each of the Towns also provided evidence regarding the amount of time that would be 

necessary for it to issue an Order of Conditions and a road opening permit for the proposed cape 

Wind project. Each Town estimated that a minimum of approximately 2 months would be 

required for its Conservation Commission to review the Company's NOr, issue an Order of 

Conditions, and allow the close of the 2 I-day period for appeal of the permit to DEP under the 

29 

30 

committed to extensive eelgrass protection and mitigation measures in its Section 401 
Certification. The Siting Board views the conditions that are in place as adequately 
protective of eelgrass in the project area. Yannouth did not provide suggested conditions, 
but provided copies ofa Host CommunitY Agreement and a Statement of Principles it has 
entered into with Cape Wind. These documents address some wetlands and road opening 
matters. (Exhs. CW-2(O)(S-I); CW-2(O)(S-2). 

The Nantucket cable project interconnects the island of Nantucket with the regional electric 
grid on the Cape. The record shows that the cable route is approximately 34 miles long. 
The Nantucket cable travels partly underwater through Nantucket Sound and partly 
underground between its landfall and a substation in Bamstable(Exh. EFSB-YAR-2). No 
EIR was required for the Nantucket Cable project, and the Commission did not review it as 
a Development of Regional Impact (Exhs. CLF-CCC-3; CLF-CCC-6). Yarmouth and 
Barnstable each issued a positive wetlands Order of Conditions for the project (Exhs. 
EFSB-YAR-2(a); EFSB-TOB-2). The record shows that, like the Cape Wind project, 
undersea cable installation for the Nantucket cable was done by jet-plow, and IIDD was 
used for the transition from sea to land (Exh. CLF-CCC-I (P) at A -lS-A 18). Unlike the 
Cape Wind project, the record shows that the Nantucket cable would have direct impacts 
on eelgrass and on shellfish fu!:. at A-50-A-55). 

In KeySpan, in contrast, no record evidence regarding potential permit conditions was 
developed. 
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state Wetlands Protection Act (Exhs. EFSB-TOB-7; EFSB-Y AR-7)?1 Barnstable and Yarmouth 

each has a locai wetlands bylaw as weil; Barnstable estimated that a minimum of3Y2 months 

would be required for issuance of an Order of Conditions under its local bylaw (Exhs. RR -EFSB­

Y AR-l(b); EFSB-TOB-8). 32 With respect to road opening permits, each of the Towns estimated 

that it would require approximately 30 days for the issuance of a preliminary road-opening 

approval (Exhs. EFSB-TOB-8; EFSB-Y AR-8 ). 

The Siting Board concludes that, in the relatively unusual situation where an applicant has 

made a good faith effort to obtain certain necessary project penn its, but is precluded by operation 

of law from obtaining them, it may be appropriate to avoid further pennitting delay by including 

the otherwise unobtainable local permits in a Certificate, as opposed to requiring the applicant to 

undertake an entire de novo permitting process. This is particularly true where, as here: (1) the 

Siting Board has comprehensively reviewed, and has approved, the project three times over a span 

of seven years; (2) other state agencies with major permitting authority over the project have 

reviewed and approved it, including DEP and MEPA; (3) the relevant local permitting entities 

have had an opportunity to participate actively in the Certificate process, including the opportunity 

to provide the Siting Board with suggested conditions for the proposed project; and (4) the record 

contains examples of the types of permits in question, issued by the same agencies for a very 

similar project. 

Accordingly, the Siting Board hereby determines that the Certificate in this proceeding 

shaH include the equivalent of the following approvals: 

31 

32 

• a wetlands Order of Conditions under G.L. c. 131, §40 and the local Barnstable 
wetlands bylaw; 

• a wetlands Order of Conditions under G.L. c. 131, §40 and the local Yarmouth 
wetlands bylaw; 

• a road opening pennit from the Town of Barnstable; and 
• a road opening permit from the Town of Yarmouth. 

This period does not include the time necessary for DEP to issue a Superseding Order of 
Conditions, administrative appeal of that decision within DEP, or potentIal subsequent 
judicial appeal ofDEP's decision to Superior Court and beyond. 

This figure does not include the time required for subsequent appeal to Superior Court and 
beyond. 
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These approvals are included in Exhibit A as Attachments 2_6.33 These approvals include 

conditions based on each Town's conditions in the Nantucket cable matter. 

3. The Four State Approvals 

a. DEP Chapter 91 License 

Cape Wind applied for a Chapter 91 License on December 14,2004, and submitted an 

updated application on October 6,2008. DEP conducted a public hearing on November 5, 2008 

(Exh. RR-EFSB-CW-5). Pursuant to G.L. c. 91, DEP on December 22,2008 issued a favorable 

Written Determination and Draft License for the transmission project ("Written Detennination") 

(Exh. APNS-CW-24(S»?4 On January 9, 2009, the Alliance and the Town of Barnstable filed 

with DEP an administrative appeal of the Written Determination (Exh. RR-EFSB-CW-2(S)(2)(l». 

DEP has expressly stated that it has no objection to including the Written Detennination as 

the Chapter 91 License for the project in a Certificate to be issued by the Board in this proceeding, 

provided that all conditions contained in the Written Detennination are included (March 12 Tr. at 

89). Including the Written Determination in the Certificate will eliminate potentially substantial 

delay in the construction and operation of a project that the Siting Board has twice approved, and, 

in this proceeding, has foun&to be needed and in the public interest. If the Detennination is not 

included in the Certificate, issuance of a final Chapter 91 License will be delayed, at a minimum, 

until the pending administrative appeal has been resolved. That appeal, and possible subsequent 

judicial appeals, could delay the project significantly. Accordingly, the Siting Board hereby 

determines that the Certificate in this proceeding shall include the equivalent of a final Chapter 91 

License, which shaH be the Written Detennination issued by DEP on December 22, 2008. This 

approval is incorporated in Attachment A. 

JJ The Board's inclusion of these local penn its in the Certificate is not intended to, and shall 
not be construed to affect any obligations with respect to local review that the Company \ 
has incurred under contractual agreements with any municipality. 

Pursuant to the waterways regulations, DEP found that the transmission project is a water­
dependent use (Exh. RR-EFSB-DEP-2). 
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b. Section 401 Certification 

DEP granted a Section 401 Certification for the project on August 14, 2008 (Exh. EFSB­

DEP-4(a». The appeal periods for the Section 401 Certification have passed and no appeals were 

filed (Exh. RR-EFSB-CW-5). However, Cape Wind seeks to have the 401 Certification included 

in the Certificate on the ground that the penuit may be subject to collateral attack in a pending 

Barnstable Superior Court action challenging the Secretary's MEPA certificate for the project 

("Barnstable MEPA action") (fr. I, at 117-120). 

G.L. c. 164, § 69K provides that a Certificate must include "all" project pemiits. In 

general, the Siting Board does not construe this directive to require the inclusion ofpenuits that 

have already been issued, particularly if the appeal period has run. In this case, however, if the 

state court petitioners were to prevail in their MEP A action, the validity of the Section 401 

Certification might be called into question, as the 401 Certification contains Section 61 Findings 

that rely, in part, on the Secretary's Certificate. Indeed, the plaintiffs' in the pending Barnstable 

·MEPA action are seeking this very relief in their complaint.35 Including the Section 40 I 

Certification in the Certificate would eliminate this uncertainty as well as the attendant delay that 

would result if, for example, re-issuance of the MEPA Certificate and the 401 Certification were to 

.be required. The Siting Board has twice approved the transmission project, and in this proceeding, 

has found the project to be needed and in the public interest DEP has stated that it has no 

objection to including the Section 40 I Certification in a Certificate, provided that all conditions 

contained in the 401 Certification are included (March 12 Tr. at 89). Accordingly, the Siting 
I 

Board hereby determines that the Certificate issued in this proceeding shall include the Section 401 

Certification issued by DEP on August 14,2008. This approval is included in Attachment A. 

c. The MassHighway Access Pennit and EOT License 

The Massachusetts Highway Department issued a Highway Access Permit for the 

transmission project on July 22, 2008 (RR-EFSB-CW-5). The EOT issued a License for Use ~d 

Occupancy for the project on September 17. 2008 ("EOT approvals"). The state court petitioners 

in the Barnstable MEPA action assert the issuance of the DEP Section 40 I Certification and the 

35 See Town of Barnstable et al v. Cape Wmd Associates, LLC et at, Memorandum of 
Decision and Order. BACV2007-00506 (lune 17, 2008), attached to June 23, 2008 letter 
from David S. Rosenzweig, Esq. to M. Kathryn Sedor, Esq. 
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MHD Highway Access Permit as jurisdictional bases for the state court action. Town of 

Barnstable v. Cape Wind Associates, LLP, BACV2007-00506, Memorandum of Decision and 

Order at 5 (December 17, 2008). 

If the state court petitioners were to prevail in their MEPA action, the validity of the two 

EOT permits could conceivably be called into question, even though these permits contain no 

Section 61 Findings. Including the EOT permits in the Certificate would eliminate this uncertainty 

as well as the delay of waiting for a final judicial decision on the adequacy of the MEPA 

Certificate and the resulting impact, if any, on the two EOT permits. The Siting Board finds it 

appropriate to include the EOT permits in the Certificate, to allow the project to go forward 

without the possibility of additional delay arising from the pending state court MEPA action. 

Accordingly, the Siting Board hereby determines that the Certificate in this proceeding shall 

inclUde the MassHighway Access Permit and the EOT License. These approvals are set forth in 

Attachment A. 

IV. CONCLUSION 

The Siting Board GRANTS the Initial Petition and the Application of Cape Wind 

Associates, LLC for a Certificate of Environmental Impactand Public Necessity. Pursuant to G.L. 

c. 164, § 69 K, the granted Certificate "shall be in the form of a composite of all individual 

penuits, approvals, or authorizations which would otherwise be necessary for the construction and 

operation of the facility." To that end, the granted Certificate is a composite permit including the 

equivalent of: (1) a DR! approval, (2) a Chapter 91 License, (3) a Section 401 Water Quality 

Certification; (4) a MassHighway Access Permit; (5) an EOT License; (6) Town of Yarmouth 

wetlands Orders of Conditions, (7) a Town of Yarmouth road opening permit; (8) a Town of 

Barnstable wetlands Orders of Conditions ; and (9) a Town ofBamstable road opening permit. 

This Final Decision, the appended Certificate of Environmental Impact and Public Interest, 

and the nine approvals contained in the Certificate each are conditioned on compliance by the 

Company with Conditions C.I through C.7 set forth in the Certificate. 

Dated this __ day of May, 2009 

M. Kathryn Sedor 
Presiding Officer 
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COMMONWEALTH OF MASSACHUSETIS 
ENERGY FACILITIES SITING BOARD 

In the Matter of the Petition of Cape Wind 
Associates, LLC for a Certificate of 
Environmental Impact and Public Interest 

) 
) 
) 
) 

------------------------------) 

EFSB 07-8 

EXHIBIT A TO FINAL DECISION IN EFSB 07-8 

CERTIFICATE OF ENVIRONMENTAL IMPACT AND 
PUBLIC INTEREST 

Pursuant to its authority under G.L c.164, §§69K-690, the Energy Facilities Siting Board 

hereby GRANTS (1) the Initial Petition and (2) the Application of Cape Wind Associates, LLC 

("Cape Wind" or Company") and (3) issues this Certificate of Environmental Impact and Public 

Interest ("Certificate") to Cape Wind. This Certificate constitutes Attachment A to, and is part of, 

the Final Decision in EFSB "07-8. 

V. SCOPE OF CERTIFICATE 

In accordance with G.L c. 164, § 69K, this Certificate "shall be in the fonn of a 

composite of aU individual permits, approvals or authorizations which would otherwise be 

necessary for the construction and operation of the facility" and it acts in the place of the nine 

permits referenced below. The Certificate authorizes the applicant to construct and operate two 

new 115 kV electric lines for the purpose of connectinp a proposed offshore wind generating 

facility in Nantucket Sound with the regional electric grid on Cape Cod ("transmission project"), 

as approved by the Siting Board in Cape Wind Associates, LLC and Commonwealth Electric 

Company dlbls NSTAR Electric, EFSB 02-2, 15 DOMSB 1 (May 11,2005) ("2005 Decision"), 

Cape Wind Associates, LLC and Commonwealth Electric Company dIbIs NST AR Electric, EFSB 

02-2A1D.T.E. 02-53 (May 1,2008) ("2008 Decision"). 

VI. APPROVALS 

This Certificate contains the following nine approvals (collectively, "Approvals''): 
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L An approval that is the equivalent of a DRI approval, ordinarily issued by 

the Cape Cod Commission pursuant to Sections 12 and 13 of the Cape Cod 

Commission Act. This approval is appended hereto as Attachment I; 

2. An approval that is the equivalent of a wetlands Order of Conditions, 

ordinarily issued by the Barnstable Conservation Commission pursuant to 

G.L. c. 131, §40 and the Barnstable wetlands bylaw, to install undersea 

portions of the project within coastal wetlands resources in Barnstable 

("Barnstable Order of Conditions"). This approval is appended hereto as 

Attachment 2; 

3. An approval that is the equivalent ofa wetlands Order of Conditions 

ordinarily issued by the Yarmouth Conservation Commission pursuant to 

G.L. c. 131, §40 and the Yarmouth wetlands bylaw, to install undersea and 

on-land portions of the project within wetlands resources in Yarmouth. 

This approval is appended hereto as Attachment 3; 

4. An approval that is the equivalent of a road opening permit, ordinarily 

issued by the Town of Barnstable Department of Public Works, to instan 

cables within certain public ways in Barnstable. This approval is appended 

hereto as Attachment 4; 

5. An approval that is the equivalent of a road opening permit, ordinarily 

issued by the Town of Yarmouth Department of Public Works, to install 

cables within certain public ways in Yarmouth. This approval is appended 

hereto as Attachment 5. 

6. An approval that is the equivalent of a Chapter 91 License, ordinarily 

issued by the Massachusetts Department of Environmental Protection 

("DEP") pursuant to G.L. c. 91. This approval comprises the "Written 

Detennination Pursuant to M.G.L. c. 91, Waterways Application 

No. WOS-24S0, Cape Wind Associates LLC-Submarine Cable Electric 

Transmission Facility, Flowed Tidelands of Lewis Bay and Nantucket 

Sound, Barnstable and Yarmouth" issued by DEP to Cape Wind 

Associates, LLC on December 2S, 2008. This approval is marked as 
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Exhibit RR-EFSB-CW-2(S) in the EFSB 07-8 Certificate proceeding and is 

incorporated by reference in its entirety into this CertIficate. 

7. An approval that comprises the "40 I Water Quality Certification, 

Application for BRP WW 07, Major Dredging, Lewis Bay and Nantucket 

Sound, in the Municipalities of Barnstable and Yarmouth" issued by DEP 

to Cape Wind Associates, LLC on August 15,2008. This approval is 

marked as Exhibit EFSB-DEP-4(a) in the EFSB 07-8 Certificate 

proceeding and is incorporated by reference in its entirety into this 

Certificate. 

8. An approval that comprises the ''MassHighway Permit, Barnstable, 

Yarmouth, Pennit #: 5-2008-0246" issued by the Massachusetts Highway 

Department on July 22,2008. This approval is marked as Exhibit EOT­

MC-I in the EFSB 07-8 Certificate proceeding and is incorporated by 

reference in its entirety into this Certificate. 

9. An approval that comprises the "Executive Office of Transportation and 

Public Works License Agreement, Cape Wind Associates, LLC, Yarmouth, 

Massachusetts, Hyannis Secondary" dated September 17, 2008. This 

approval is marked as Exhibit EFSB-EOT-7 in the EFSB 07-8 Certificate 

proceeding and is incorporated by reference in its entirety into this 

Certificate. 

VII. CONDmONS 

The granting by the Siting Board of this Certificate and each of the Approvals herein is 

subject to the following conditions: 

C.I Conditions A-J of the 2005 Decision and Condition K of the 2008 Decision are 

incorporated by reference into and are conditions to this Certificate. Conditions A-K are 

incorporated by reference herein. 

C.2 The 2008 Decision provides that construction of the proposed project must begin 

within three years of the issuance date of that Decision, i.e., around and about May 1,201 L 

That date remains unchanged by this Certificate. Each of the nine approvals granted in this 
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Certificate also shall expire on or about May 1, 201 t, ifconstruction ofthe transmission 

project has not yet begun by that date. Extensions may be granted by written request to the 

Siting Board filed prior to the expiration date. 

C.3 The applicant has an absolute obligation to construct the project in conformance 

with all aspects ofthe project as presented to and approved by the Siting Board in the 

underlying Decisions. The applicant is required to notify the Siting Board of any changes 

other than minor variations to the project so that the Siting Board may determine whether 

to inquire further into a particular issue. The applicant is obligated to provide the Siting 

Board with sufficient information on changes to the project to enable the Siting Board to 

make these determinations. 

CA The applicant shall provide a copy of this Certificate, including all Attachments, to 

its general contractor prior to the commencement of construction. 

COS In accordance with G.L. c. 164, § 69K, no agency shall require any approval, 

consent, permit, certi~cate or condition for the construction, operation, or maintenance of 

the project. No agency shall impose or enforce any law, ordinance, by-law, rule or 

regulation nor take any action nor fail to take any action which would delay or prevent 

construction, operation, or maintenance of the project. 

C.6 In accordance with G.L. c. 164,§ 69K, that portion of the Certificate which relates, 

to subject matters within the jurisdiction of a state or local agency shall be enforced by 

such agency as if it had been directly granted by such agency. 

C.7 This Certificate shall be appealable only by timely appeal of the 2009 Decision to 

the Massachusetts Supreme Judicial Court, in accordance with G.L. c. 25, § 5 and G. L. 

c.l64, § 69P. 

Ann Berwick, Acting Chair 
Energy Facilities Siting Board 
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ATTACHMENT 1 

EFSB 07-8, CAPE WIND ASSOCIATES, LLC 

CERTIFICATE OF ENVIRONMENTAL IMPACT AND PUBLIC INTEREST 

APPROVAL IN LIEU OF A DEVELOPMENT OF REGIONAL IMPACT 
APPROVAL 

I. Pursuant to its authority under G.L. c. 164, §§ 69K-690, the Energy Facilities 
Siting Board hereby grants to Cape Wind Associates, LLC an Approval in lieu of 
Development of Regional Impact Approval as provided by Sections 12 and 13 of 
the Cape Cod Commission Act, to Cape Wind Associates, LLC. To that extent, 
this Approval authorizes construction and operation of the transmission project as 
approved by the Energy Facilities Siting Board in Cape Wind Associates, LLC and 
Commonwealth Electric Company d/b/a NSTAR Electric, EFSB 02-2, 15 DOMSB 
I (May 11, 2005); and Cape Wind Associates, LLC and Commonwealth Electric 
Company d/b/a NSTAR Electric, EFSB 02-2A1D.T.E. 02-53 (May 1,2008). 

2. This Approval is issued subject to Conditions C.I through C. 7 in the Certificate of 
Environmental Impact and Public Interest that is appended as Exhibit A to the 
Final Decision in Cape Wind Associates, LLC, EFSB 07-8 (May 27,2009). 

Ann Berwick, Acting Chair 
Energy Facilities Siting Board 
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EFSB-07-8, CAPE WIND ASSOCIATES, LLC 
CERTIFICATE OF ENVIRONMENTAL IMPACT AND PUBLIC INTEREST 

APPROVAL IN LIEU OF TOWN OF BARNSTABLE ORDERS OF CONDITIONS 

1. Pursuant to its authority under G.L. c. 164, §§ 69K-690, the Energy Facilities 
Siting Board hereby grants to Cape Wind Associates, LLC an Approval in lieu of a 
wetlands Order of Conditions pursuant to the Massachusetts Wetlands Protection 
Act, G.L. c. 131, § 40 ("Wetlands Act'') and In lieu ofan Order of Conditions 
pursuant to the Town of Bam stable wetlands bylaw (''wetlands bylaw"). 

2. This Approval authorizes construction and operation of the transmission project as 
approved by the Energy Facilities Siting Board in Cape Wind Associates, LLC and 
Commonwealth Electric Company d/b/a NST AR Electric, EFSB 02-2, 15 DOMSB 
I (May 11,2005); and Cape Wind Associates, LLC and Commonwealth Electric 
Company d/b/a NST AR Electric, EFSB 02-2A1D.T .E. 02-53 (May I, 2008). 

3. This Approval is issued subject to Conditions C.l through C.7, in the Certificate of 
Environmental Impact and Public Interest that is appended as Exhibit A to the 
Final Decision in Cape Wind Associates, LLC, EFSB 07-08 (May 27,2009). 

4. This Approval does not grant any property rights or any exclusive privileges; it 
does not authorize any injury to private property or invasion of private rights. 

5. Any fill used in connection with the proposed project shall be clean fill. Any fill 
shall contain no trash, refuse, rubbish, or debris, including but not limited to 
lumber, bricks, plaster, wire, lath, paper, cardboard, pipe, tires, ashes, refrigerators, 
motor vehicles, or parts of any of the foregoing. 

6. No work shall be undertaken until this Approval has been recorded in the Registry 
of Deeds or the Land Court for the district in which the land is located, within the 
chain of title of the affected property. In the case of recorded land, no work the 
Approval also shall be noted in the Registry's Grantor Index under the name oCthe 
owner of the land upon which the proposed work is to be done. In the case of 
registered land, the Approval also shall be noted on the land Court Certificate of 
Title of the owner of the land upon which the propose work is to be done. The 
reporting information shall be submitted to the Conservation 
Commission, on a form provided by the Conservation Commission and stamped 
by the Registry of Deeds. 

7. Upon completion of the proposed work, the Company shall submit a Request for 
Certificate of Compliance (WPA Form SA) to the Conservation Commission. The 
certificate of Compliance shall be recorded at the Registry of deeds. 
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8. Notice of any project change affecting wetlands resources that is filed with Energy 
Facilities Siting Board shall be filed with the Conservation Commission. If the 
Siting Board grants a project change, notice of such change shall be filed with the 
Conservation Commission. 

9. The Agent or members of the Conservation Commission and Department of . 
Environmental Protection shall have the right to enter and inspect the area subject 
to this Approval, and may require the submittal of any data in the Company's 
possession reasonably deemed necessary by the Conservation Commission or 
Department for that evaluation. 

10. This Approval shall apply to any successor in interest or successor in control of the 
property subject to this Approval and to any contractor or other person perfonning 
work subject to this ApprovaL 

11. Prior to the start of work, and if the project involves work adjacent to a Bordering 
Vegetated Wetland, the boundary of the wetland in the vicinity of the proposed 
work area shall be marked by wooden stakes or flagging. Once in place, the 
wetland boundary markers shall be maintained until a Certificate of Compliance 
has been issued by the Conservation Commission. 

12. All sedimentation barriers shall be maintained in good repair until all disturbed 
areas have been fully stabilized with vegetation or other means. During 
construction, the Company or i'ts designees shall inspect the erosion controls on a 
daily basis and shall remove accumulated sediments as needed. The Company 
shall immediately control any erosion problems that occur at the site and shall also 
immediately notifY the ConsetvationCommission, which reserves the right to 
require additional erosion and/or damage preve;ntion controls it may deem 
necessary. Sedimentation bamers shall serve as the limit of work unless another 
limit of work line has been approved by this Approval. 

13. The applicant shall be responsible for having a copy of this Approvalon the job 
site at all times. 

14. A pre-construction review shall be arranged by the contractor with the 
Conservation Administrator. This review shall occur prior to any work. 

15. The applicant shall attempt to coordinate with Barnstable for the transportation of 
an agent of the Barnstable Conservation Commission to the construction area. 

Ann Berwick, Acting Chair 
Energy Facilities Siting Board 
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EFSB-07-8. CAPE WIND ASSOCIATES, LLC 
CERTIFICATE OF ENVIRONMENTAL IMPACT AND PUBLIC INTEREST 

APPROVAL IN LIEU OF TOWN OF YARMOUTH ORDERS OF CONDITIONS 

l. Pursuant to its authority under G.L. c. 164, §§ 69K-690, the Energy Facilities 
Siting Board hereby grants to Cape Wind Associates, LLC an Approval in lieu of a 
wetlands Order of Conditions pursuant to the Massachusetts Wetlands Protection 
Act, G.L. c. 164. § 40 ("Wetlands Act'') and in lieu of an Order of Conditions 
pursuant to the Town of Yannouth wetlands bylaw ("wetlands bylaw"). 

2. This Approval autb,orizes construction and operation of the transmission project as 
approved by the Energy Facilities Siting Board in Cape Wind Associates, LLC and 
Commonwealth Electric Company d/b/a NSTAR Electric, EFSB 02-2, 15 DOMSB 
I (May 11,2005); and Cape Wind Associates, LLC and Commonwealth Electric 
Company d/b/a NSTAR Electric, EFSB 02-2A1D.T .E. 02-53 (May 1,2008). 

3. This Approval is issued subject to Conditions C.l through C.7, in the Certificate of 
Environmental Impact and J:lublic Interest that is appended as Exhibit A to the 
Final Decision in Cape Wind Associates, LLC, EFSB 01-08 (May 21,2009). 

4. Eelgrass beds shall be avoided and turbidity screens deployed. Prior to 
commencement of work and during the course thereot: the Town shall be given 
advance notice of construction activity. 

5. This Approval does not grant any property rights or any exclusive privileges; it 
does not authorize any injury to private property or invasion of private rights. 

6. Any fiU used in connection with the proposed project shall be clean fill. Any fill 
shall contain no trash, refuse, rubbish, or debris, including but not limited to 
lumber, bricks, plaster, wire, lath, paper, cardboard, pipe, tires, ashes, refrigerators, 
motor vehicles, or parts of any of the foregoing. 

7. No work shall be undertaken until this Approval has been recorded in the Registry 
of Deeds or the Land Court for the district in which the land is located, within the 
chain oftitIe of the affected property. In the case ofreOOrded land, the"Approvai 
also shall be noted in the Registry's Grantor Index under the name of the owner of 
the land. upon which the proposed work. is to be done. In the case of registered 
land, the Approval also ~hall be noted on the land Court Certificate oft.itle of the 
owner of the land upon which the propose work is to be done. The recording 
infonnation shall be Submitted to the Conservation Commission, on a fonn 
provided by the Conservation Commission and stamped by the Registry of Deeds. 
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8. Notice of any project change affecting wetlands resources that is filed with Energy 
Facilities Siting Board shall be filed with the Conservation Commission. Ifthe 
Siting Board grants a project change, notice of such change shall be filed with the 
Conservation Commission. 

9. The Agent or members of the Conservation Commission and Department of 
Environmental Protection shall have the right to enfer and inspect the area subject 
to this Approval, and may require the submittal of any data in the Company's 
possession reasonably deemed necessary by the Conservation Commission or 
Department for that evaluation. 

10. This Approval shall apply to any successor in interest or successor in control of the 
property subject to this Approval and to any contractor or other person performing 
work subject to this ApprovaL 

II. Prior to the start of work, and if the project involves work adjacent to a Bordering 
Vegetated Wetland, the boundary of the wetland in the vicinity of the proposed 
work area shall be marked by wooden stakes or flagging. Once in place, the 
wetland boundary markers shall be maintained until a Certificate of Compliance 
has been issued by the Conservation Commission. 

12. All sedimentation barriers shall be maintained in good repair until all disturbed 
areas have been fully stabilized with vegetation or other means. During 
construction, the applicant or its designees shall inspect the erosion controls on a 
daily basis and shall remove accumulated sediments as needed. The applicant 
shall immediately control any erosion problems that occur at th~ site and shall also 
immediately notifY the Conservation Commissio~ which reserves the right to 
require reasonable additional erosion and/or damage prevention controls it may 
deem necessary. Sedimentation barriers shall serve as the limit of work unless 
another limit of work line has been approved by the Conservation Commission. 

13. Within one month of the receipt of this Approval and prior to the commencement 
of any work approved herein, the recording requirement in Condition 6, above, 
shall be complied with. 

14. It is the responsibility of the applicant, the owner and/or successor(s) and the 
project contractors to ensure that all conditions of this Approval are complied with. 
The applicant shall provide copies of the Approval and approved plans to project 
contractors prior to the start of work. Conservation Commission Forms A and B 
shall be completed and returned to the Commission prior to the start of work. 

15. The Conservation Commission shall receive written notice one week in advance of 
. the start of work. A pre-construction review shall occur with the Conservation 

Commission or Administrator prior to the start of work. 

16. Staked haybales backed by trenched-in siltation fencing shall be set along the 
approved on-land work limit line to the extent necessary in consultation with the 

. Conservation Agent Effective sediment controls shall remain until the site is 
stabilized with vegetation. 
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17. "Clean trench" construction methods shall be used. 

18. Storage of equipment and materials shall be outside wetlands resource areas 
(excepting coastal plain). 

19. Stamped as-built plans shall be promptly filed with the Department of Public 
Works 

20. No area shall be left unvegetated for more than 30 days, given seasonal 
considerations. All areas disturbed during construction shall be revegetated as 
soon as practicable following completion of work at the site. Mulching shall not 
serve as a substitute for the requirement to revegetate disturbed areas at the 
conclusion of work. 

21. At the completion of work, or by the expiration of this Approval, the applicant 
shall request in writing from the Conservation Commission a Certificate of 
Compliance for the work herein permitted. Barnstable Conservation Commission 
Form C shall be completed and returned with the request for a Certificate of 
Compliance. Where a project has been completed in accordance with plans 
stamped by a registered professional engineer, architect, landscape architect or 
land surveyor, a written statement by such professional person certifYing 
substantial compliance with the plans and setting forth what deviation, if any, 
exists with the record plans shall accompany the request for the Certificate of 
Compliance. At the time of the request for a certificate of Compliance, an updated 
sequence of color photographs of the undisturbed buffer zone shall also be 
submitted. 

22. The applicant shall maintain a copy of this Approval on the job site at all times. 

Ann Berwick, Acting Chair 
Energy Facilities Siting Board 
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AITACHMENT 4 

EFSB 07-8, CAPE WIND ASSOCIATES, LLC 
APPROVAL IN LIEU OF TOWN OF BARNSTABLE ROAD OPENING PERMIT 

1. Pursuant to its authority under G.L. c. 164, §§ 69K-690, the Energy Facilities 
Siting Board hereby grants to Cape Wind Associates, LLC an Approval in lieu of a 
road opening pennit from the Town of Barnstable. To that extent, this Approval 
authorizes construction and operation of the transmission project as approved by 
the Energy Facilities Siting Board in Cape Wind Associates, LLC and 
Commonwealth Electric Company d/b/a NSTAR Electric, EFSB 02-2, 15 DOMSB 
I (May II, 2005); and Cape Wind Associates, LLC and Commonwealth Electric 
Company d/b/a NSTAR Electric, EFSB 02-2A1D.T.E. 02-53 (May 1,2008). 

2. This Approval allows road openings in Spyglass Hill Road, Midpine Drive, 
Marstons Lane, Iris Lane, Oakmont Rd., Dromoland Lane and Mary Dunn Rd. 

3. This Approval is issued subject to Conditions C.I through C.7, in the Certificate of 
Environmental Impact and Public Interest that is appended as Exhibit A to the 
Final Decision in Cape Wind Associates, LLC, EFSB 07-08 (May 27,2009). 

4. The applicant shall confonn to all applicable Massachusetts General Laws and 
Town of Barnstable ordinances. 

5. The applicant shall be responsible for all work perfonned in connection with this 
Approval, and shall have adequate insurance for any injuries to persons or property 
resulting from such work. The applicant agrees to indemnity the Town of 
Barnstable against liability resulting from any negligent act or omission of the 
applicant or its contractors in connection with this Approval. The applicant shall 
be responsible for trench maintenance during the period of construction as well as 
trench repairs caused by settlement or poor construction for a period of one year 
from the date of project completion. 

6. Cutting of pavement is prohibited at all times unless prior approval is given by 
contacting the Department of Public Works, which approval shall not be 
unreasonably withheld. 

7. The applicant shall call DIGSAFE and the Department of Public Works at least 72 
hours prior to initiating any work. 

8. All repair work shall meet Massachusetts Department of Public Utilities Street 
Restoration Standards. 

9. The names, addresses, and 24-hour, 7-day/week phone numbers shall be provided 
to the Department of Public Works, Police and Fire Department of at least two 
contacts to handle emergency requirements such as settled trenches. In the event a 
road opening failure presents a nuisance or public safety problem, the applicant 
shall respond to aU trench restoration requests from the Town within 48 hours. 
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10. The 3"-page April 30,2009 letter to R. Burgmann, Town of Barnstable, from R. 
Donahoe, Cape Wind Associates, LLC, including the 3 attached pages of 
diagrams, is incorporated herein, and is attached hereto. 

Ann Berwick, Acting Chair 
Energy Facilities Siting Board 
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Chapter 91: Section 1. Definitions 

Section 1. In this chapter, unless the context otherwise requires, the following words 
shall have the following meanings: 

* * * 

"Tidelands", present and fonner submerged lands and tidal flats lying below the mean 
high water mark. 

* * * 

"Water-dependent uses", those uses and facilities which require direct access to, or 
location in, marine or tidal waters and which therefore cannot be located inland, 
including but not limited to: marinas, recreational uses, navigational and commercial 
fishing and boating facilities, water-based recreational uses, navigation aids, basins, and 
channels, industrial uses dependent upon waterborne transportation or requiring large 
volumes of cooling or process water which cannot reasonably be located or operated at an 
inland site. 



Chapter 91: Section 2. Duties of public works department relative to commonwealth 
lands 

Section 2. The department shall, except as otherwise provided, have charge of the lands, 
rights in lands, flats, shores and rights in tide waters belonging to the commonwealth, and 
shall, as far as practicable, ascertain the location, extent and description of such lands; 
investigate the title of the commonwealth thereto; ascertain what parts thereof have been 
granted by the commonwealth; the conditions, if any, on which such grants were made, 
and whether said conditions have been complied with; what portions have been 
encroached or trespassed on, and the rights and remedies of the commonwealth relative 
thereto; prevent further encroachments and trespasses; ascertain what portions of such 
lands may be leased, sold or improved with benefit to the commonwealth and without 
injury to navigation or to the rights of riparian owners; and may lease the same. It may 
sell and convey, or lease, any of the islands owned by the commonwealth in the great 
ponds. It may make contracts for the improvement, filling, sale, use or other disposition 
of the lands at and near South Boston known as the Commonwealth flats, may lease any 
portion thereof with or without improvements thereon, may regulate the taking of 
material from the harbor and fix the lines thereon for filling said lands. All conveyances 
and contracts, and all leases for more than five years, made under this section shall be 
subject to the approval of the governor and council. 

In carrying out its duties under the provisions of this chapter, the department shall act to 
preserve and protect the rights in tidelands of the inhabitants of the commonwealth by 
ensuring that the tidelands are utilized only for water-dependent uses or otherwise serve a 
proper public purpose. 

The department of environmental protection shall protect the interests of the 
commonwealth in areas described herein in issuing any license or permit authorized 
pursuant to this chapter. The activities of the department of environmental management 
pursuant to this chapter shall be subject to the licensing and permitting authority of the 
department of environmental protection. 

11 



Chapter 91: Section 14. License for structures in or over tide water; conduits or 
cables under tide water; private or commonwealth tidelands 

Section 14. The department may license and prescribe the terms for the construction or 
extension of a wharf, pier, dam, sea wall, road, bridge or other structure, or for the filling 
of land or flats, or the driving of piles in or over tide water below high water mark, but 
not, except as to a structure authorized by law, beyond any established harbor line, nor, 
unless with the approval of the governor and council, beyond the line of riparian 
ownership. A license shall not be granted for the construction of a bridge across a river, 
cove or inlet, except in a location above a bridge, dam or similar structure authorized by 
law over such tide water, in which no draw actually exists or is required by law, and not 
then, if objection is made by the aldermen or selectmen of the town where the bridge is to 
be built. 

The said department may license and prescribe the terms for the construction or extension 
of a pipe line, conduit or cable under tide water beyond any established harbor line; 
provided, that such pipe line or conduit is entirely imbedded in the soil and does not in 
any part occupy, or project into such tide water, and provided also that said department 
may at any time require any pipe line, conduit or cable to be moved or relocated if 
channel changes or alterations demand the same. 

Except as provided in section eighteen, no structures or fill may be licensed on private 
tidelands or commonwealth tidelands unless such structures or fill are necessary to 
accommodate a water dependent use; provided that for commonwealth tidelands said 
structures or fill shall also serve a proper public purpose and that said purpose shall 
provide a greater public benefit than public detriment to the rights of the public in said 
lands. 

Chapter 91: Section 18. Application for license; notice; hearings; records 

Section 18. Upon or prior to applying for a license pursuant to this section, the applicant 
shall submit to the planning board of the city or town where the work is to be performed, 
except in case of a proposed bridge, dam or similar structure across a river, cove, or inlet, 
the application containing the proposed use, the location, dimensions and limits and mode 
of work to be performed. 

* * * 

Every license granted under this chapter shall be signed by the department, shall state 
the conditions on which it is granted, including, but not limited to the specific use to 
which the licensed structure or fill is restricted, and shall specify by metes, bounds and 
otherwise the location, dimensions, and limits and mode of performing the work 
authorized thereby. Any changes in use or structural alteration of a licensed structure or 
fill, whether said structure or fill first was licensed prior to or after the effective date of 
this section, shall require the issuance by the department of a new license in accordance 
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with the provIsIons and procedures established in this chapter. Any unauthorized 
substantial change in use or unauthorized substantial structural alteration shall render the 
license void. Licenses granted by the department pursuant to this chapter shall be 
revocable by the department for noncompliance with the conditions set forth therein. The 
department shall not revoke any license until it has given written notice of the alleged 
noncompliance to the licensee and those persons who have filed a written request for 
such notice with the department and afforded them a reasonable opportunity to correct 
said noncompliance. The department may promulgate regulations for implementation for 
its authority under this chapter. 

* * * 

A public hearing shall be held in the affected city or town on any license application for 
nonwater dependent uses of tidelands, except for landlocked tidelands. No structures or 
fill for nonwater dependent uses of tidelands, except for landlocked tidelands may be 
licensed unless a written determination by the department is made following a public 
hearing that said structures or fill shall serve a proper public purpose and that said 
purpose shall provide a greater public benefit than public detriment to the rights of the 
public in said lands and that the determination is consistent with the policies of the 
Massachusetts coastal zone management program. For those license applications where a 
public hearing is not mandated, a public hearing may be held, upon the request of the 
municipality or at the discretion of the department in the affected city or town. 

Any person aggrieved by a decision by the department to grant a license pursuant to this 
chapter shall have the right to an adjudicatory hearing in accordance with chapter thirty 
A. 

* * * 
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Chapter 164: Section 69H. Energy Facilities Siting Board 
Section 69H. There is hereby established an energy facilities siting board within the 

department, but not under the supervision or control of the department. Said board shall 
implement the provisions contained in sections 69H to 69Q, inclusive, so as to provide a 
reliable energy supply for the commonwealth with a minimum impact on the 
environment at the lowest possible cost. To accomplish this, the board shall review the 
need for, cost of, and environmental impacts oftransmission lines, natural gas pipelines, 
facilities for the manufacture and storage of gas, and oil facilities; provided, however, 
that the board shall review only the environmental impacts of generating facilities, 
consistent with the commonwealth's policy of allowing market forces to determine the 
need for and cost of such facilities. Such reviews shall be conducted consistent with 
section 69J 1/4 for generating facilities and with section 69J for all other facilities. 

* * * 

In carrying out its functions, the board shall cooperate with, and may obtain information 
and recommendations from every agency of the state government and of local 
government which may be concerned with any matter under the purview of the board. 
Each state or local government agency is directed to provide such information and 
recommendations as may be requested by the board. The board shall cooperate with other 
states and with the federal government or any agency thereof, as authorized under section 
sixty-nine Q and as otherwise authorized by law. The board may receive and expend such 
funds as are appropriated or as may be available to it from the funds of any other agency. 

The board shall have powers and duties as follows: 

(1) To adopt and publish rules and regulations consistent with the purposes of sections 
sixty-nine H to section sixty-nine Q, and to amend the same from time to time. This 
includes rules and regulations for the conduct of the board's public hearings under the 
provisions of sections sixty-nine Hl12, sixty-nine I, sixty-nine J and sixty-nine M. 

(2) To accept petitions for certificates of environmental impact and public need on such 
forms as it may prescribe, consistent with the provisions of section sixty-nine L; to 
conduct preliminary investigations thereon and solicit information and recommendations 
relating thereto; to conduct public hearings in accordance with the provisions of sections 
sixty-nine M and sixty-nine N and to supervise the enforcement of the terms and 
conditions of certificates so issued; to approve or reject petitions to construct facilities 
and notices of intention to construct an oil facility in accordance with the provisions of 
section sixty-nine J; and to accept for review and approval or rejection any application, 
petition, or matter related to the need for, construction of, or siting of facilities referred by 
the chairman of the department pursuant to section four of chapter twenty-five; provided, 
however, that in reviewing such application, petition, or matter, the board shall apply 
department and board standards in a consistent manner. 

* * * 
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Chapter 164: Section 69J. Petition for approval of construction; notice of intention 
to construct oil facilities; public hearings; approval or rejection 

Section 69J. No applicant shall commence construction of a facility at a site unless a 
petition for approval of construction of that facility has been approved by the board and, 
in the case of an electric or gas company which is required to file a long-range forecast 
pursuant to section sixty-nine I, that facility is consistent with the most recently approved 
long-range forecast for that company. In addition, no state agency shall issue a 
construction permit for any such facility unless the petition to construct such facility has 
been approved by the board and the facility conforms with any such long-range forecast. 

No oil company shall commence construction of an oil facility unless a notice of 
intention to construct an oil facility, filed in accordance with this section, has been 
approved by the board as provided for in this section. In addition no state agency shall 
issue a construction permit for an oil facility unless the board has approved a notice of 
intention to construct such facility. Approval of such notice of intention to construct an 
oil facility shall not be considered approval of construction permits by state agencies. 

A petition to construct a facility shall include, in such form and detail as the board shall 
from time to time prescribe, the following information: (1) a description of the facility, 
site and surrounding areas; (2) an analysis of the need for the facility, either within or 
outside, or both within and outside the commonwealth; (3) a description of the 
alternatives to the facility, such as other methods of transmitting or storing energy, other 
site locations, other sources of electrical power or gas, or a reduction of requirements 
through load management; and (4) a description of the environmental impacts of the 
facility. The board shall be empowered to issue and revise filing guidelines after public 
notice and a period for comment. A minimum of data shall be required by these 
guidelines from the applicant for review concerning land use impact, water resource 
impact, air quality impact, solid waste impact, radiation impact and noise impact. 

The board shall conduct a public hearing on every petition to construct a facility or notice 
of intention to construct an oil facility within six months of the filing thereof. Such 
hearing shall be an adjudicatory proceeding under the provisions of chapter thirty A. In 
addition, a public hearing shall be held in each locality in which a facility would be 
located or in which an oil facility contained in a notice of intention to construct such 
facility is located, except that a public hearing shall not be required in a locality 
containing a proposed site if such a hearing has already been held in regard to that 
particular facility on that particular site in conjunction with a previously filed petition. 
The board shall within twelve months from the date of filing approve a petition to 
construct a facility or within twenty-four months from the date of filing a notice of 
intention to construct an oil facility for the refining of oil designed so that more than 
thirty-five per cent of its output could be gasoline or refined oil products lighter than 
gasoline, if it determines that it meets the following requirements: all information relating 
to current activities, environmental impacts, facilities agreements and energy policies as 
adopted by the commonwealth is substantially accurate and complete; projections of the 
demand for electric power, or gas requirements and of the capacities for existing and 

VI 



proposed facilities are based on substantially accurate historical information and 
reasonable statistical projection methods and include an adequate consideration of 
conservation and load management; provided, however, that the department or board 
shall not require in any gas forecast or hearing conducted thereon the presentation of 
information relative to the demand for gas; projections relating to service area, facility 
use and pooling or sharing arrangements are consistent with such forecasts of other 
companies subject to this chapter as may have already been approved and reasonable 
projections of activities of other companies in the New England area; plans for expansion 
and construction of the applicant's new facilities are consistent with current health, 
environmental protection, and resource use and development policies as adopted by the 
commonwealth; and are consistent with the policies stated in section sixty-nine H to 
provide a necessary energy supply for the commonwealth with a minimum impact on the 
environment at lowest possible cost; and in the case of a notice of intent to construct an 
oil facility, that all information regarding sources of supply for such facility and financial 
information regarding the applicant and its proposed facility are substantially accurate 
and complete; that it is satisfied as to the adequacy of the applicant's capital investment 
plans to complete its facility; the long term economic viability of the facility; the overall 
financial soundness of the applicant; in the case of an oil facility, the qualification and 
capability of the applicant in the transshipment, transportation, storage, refining and 
marketing of oil or refined oil products; that plans including buffer zones or alternatives 
thereto for the applicant's new facility are consistent with current health, environmental 
protection and resource use and development policies as adopted by the commonwealth. 

If the board determines the standards set forth above have not been met, it shall within 
twelve months of the date of filing reject in whole or in part the petition, setting forth in 
writing its reasons for such rejections, or approve the petition subject to stated conditions. 
In the event of rejection or conditioned approval, the applicant may within six months 
submit an amended petition. A public hearing on the amended petition shall be held on 
the same terms and conditions applicable to the original petition. 

Not later than one year prior to commencement of construction of an oil facility, or not 
later than two years prior to the commencement of construction of a facility for the 
refining of oil designed so that more than thirty-five per cent of its output could be 
gasoline or refined oil products lighter than gasoline, a notice of intention to construct 
such facility shall be filed with the board. Such notice shall include in such form and 
detail as the board shall reasonably prescribe, in addition to a detailed description of the 
proposed facility and site, the following information for the region expected to be served 
by the oil facility: 

(1) A description of the applicant's current activities involving the transshipment, 
transportation, storage, or refining of oil or refined oil products. 

(2) A description ofthe applicant's qualification and capability in transshipment, 
transportation, storage, refining and marketing of oil or refined oil products. 
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(3) An analysis of the proposed facility including but not limited to the description of 
alternatives to the planned action, such as other site locations, other oil facilities, and no 
additional oil facilities; and a description of the environmental impact of the proposed 
facility, said description to include buffer zones and other measures to minimize damage 
to the environment. The board shall after public notice and a period for comment be 
empowered to issue and revise its own list of guidelines. A minimum of data shall be 
required by these guidelines from the applicant for review concerning land use impact, 
water resource impact, air quality impact, solid waste impact, radiation impact and noise 
impact. 

(4) A description of proposed sources of suppl y of crude oil or refined oil products for the 
oil facility which is the subject of the notice; if such sources are persons not controlled by 
the applicant, certified copies of any contracts, letters of intent or any other 
understandings. 

(5) A description of the capital investment plan proposed for such facility, and the overall 
financial soundness of the company and economic viability of the facility, including 
insurance coverage during construction and operation. 

The authority of the board to conduct public hearings under the provisions of this section 
may be delegated in whole or in part to the employees of the department. Pursuant to the 
rules of the board, such employees shall report back to the board with recommended 
decisions for final action thereon. 

The provisions of this section shall not apply in the case ofa petition to construct a 
generating facility, which shall be subject to the provisions of section 69Jl/4. 

Chapter 164: Section 69K. Certificate of environmental impact and public interest; 
construction of facilities; petition; issuance; conditions; state agencies and local 
governments restricted; transfer; amendment; applicability 

Section 69K. Any electric, gas or oil company which proposes to construct or operate 
facilities in the commonwealth may petition the board for a certificate of environmental 
impact and public interest with respect to such facility. The board shall consider such 
petition providing: the electric, gas or oil company is prevented from building a facility 
because it cannot meet standards imposed by a state or local agency with commercially 
available equipment or because the processing or granting by a state or local agency of 
any approval, consent, permit or certificate has been unduly delayed for any reason, 
including the preparation and publication of any environmental impact report required by 
section sixty-two of chapter thirty; or the electric, gas or oil company believes there are 
inconsistencies among resource use permits issued by such state or local agencies; or the 
electric, gas or oil company believes that a nonregulatory issue or condition has been 
raised or imposed by such state or local agencies such as but not limited to aesthetics and 
recreation; or the facility cannot be constructed due to any disapprovals, conditions or 
denials by a state or local agency or body, except with respect to any lands or interests 

vlU 



therein, excluding public ways, owned or managed by any state agency or local 
government. 

With respect to the siting of oil facilities, other than oil pipelines, this section shall not be 
construed to override those local zoning by-laws in effect on the date when a notice of 
intention required by section sixty-nine I is filed. 

In addition to the foregoing determinations, the board shall, upon petition, consider an 
application for a certificate of environmental impact and public interest if it finds that any 
state or local agency has imposed a burdensome condition or limitation on any license or 
permit which has a substantial impact on the board's responsibilities as set forth in 
section sixty-nine H. 

Any facility, with respect to which a certificate is issued by the board, shall thereafter be 
constructed, maintained and operated in conformity with such certificate and any terms 
and conditions contained therein. 

A certificate shall be issued only in accordance with the provisions of sections sixty-nine 
K to sixty-nine 0, inclusive. Notwithstanding the provisions of any other law to the 
contrary, a certificate may be so issued and when so issued, no state agency or local 
government shall require any approval, consent, permit, certificate or condition for the 
construction, operation or maintenance of the facility with respect to which the certificate 
is issued and no state agency or local government shall impose or enforce any law, 
ordinance, by-law, rule or regulation nor take any action nor fail to take any action which 
would delay or prevent the construction, operation or maintenance of such facility; 
provided, however, that the board shall not issue a certificate the effect of which would 
be to grant or modify a permit, approval or authorization which, if so granted or modified 
by the appropriate state or local agency, would be invalid because of a conflict with 
applicable federal water or air standards or requirements. A certificate, if issued, shall be 
in the form of a composite of all individual permits, approvals or authorizations which 
would otherwise be necessary for the construction and operation of the facility and that 
portion of the certificate which relates to subj ect matters within the jurisdiction of a state 
or local agency shall be enforced by said agency under the other applicable laws of the 
commonwealth as if it had been directly granted by the said agency. 

Each national pollutant discharge elimination system permit issued by the board under 
this chapter shall have a fixed term which shall not exceed five years and which shall 
commence to run when the certificate is issued. 

A certificate may be transferred to any other electric, gas or oil company by the holder 
thereof, subject to the terms and conditions contained therein. 

The board may amend the terms and conditions of a certificate in accordance with the 
requirements of subsection E of section sixty-nine L. 
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The provisions of this section shall not apply in the case of a petition for a certificate with 
respect to a generating facility, which shall be subject to the provisions of section 
69K1I2. 
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Chapter 164: Section 690. Decision granting or denying application; findings and 
opinions; applicability 

Section 690. As expeditiously as possible but in no event later than six months from the 
date of filing of the petition for a certificate pursuant to section 69K, the board shall by a 
majority vote render a decision upon the petition either by denying the petition or by 
granting the petition, or by granting the petition subject to such terms and conditions as 
the board may determine. Neither the board nor any other person shall be bound by the 
requirements of section sixty-one to sixty-two H, inclusive, of chapter thirty to the extent 
that compliance with said requirements will prevent the board from rendering a decision 
upon the petition within the time limits of this section. 

The board shall make its decision in writing and shall include therein its findings and 
opinions with respect to the following: 

(1) the need for the facility to meet the energy requirements of the applicant's market 
area taking into account wholesale bulk power or gas sales or purchases or other co­
operative arrangements with other utilities and energy policies as adopted by the 
commonwealth; 

(2) the compatibility of the facility with considerations of environmental protection, 
public health and public safety; 

(3) The extent to which construction and operation of the facility will fail to conform 
with existing state and local laws, ordinances, by-laws, rules and regulations and 
reasonableness of exemption thereunder, if any, consistent with the implementation of the 
energy policies contained in this chapter to provide a necessary energy supply for the 
commonwealth with a minimum impact on the environment at the lowest possible cost; 
and 

(4) the public interest, convenience and necessity requiring construction and operation of 
the facility. 

The provisions of this section shall not apply in the case of a petition for a certificate with 
respect to a generating facility filed pursuant to section 69K1I2, which shall be subject to 
the provisions of section 6901/2. 
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310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION 

9,12: Determination of Water-Dependency 

(l) Prior to issuance of the public notice, the Department shall classify the project as a water-dependent 
use project or as a nonwater-dependent use project The Department shall classify as a water-dependent use 
project any project which consists entirely of: 

(a) uses detennined to be water-dependent in accordance with 310 CMR 9.12(2); and/or 
(b) uses detennined to be accessory to a water-dependent use, in accordance with 310 CMR 9.12(3). 

Any other project shall be classified as a nonwater-dependent use project. 

9.12: continued 

(2) The Department shall detennine a use to be water-dependent upon a finding that said use requires direct 
access to or location in tidal or inland waters, and therefore cannot be located away from said waters. In 
making this detennination, the Department shall act in accordance with the following provisions. 

(a) The Department shall find to be water-dependent the following uses: 
1. any use found to be water-dependent-industrial in accordance with 310 CMR 9.12(2)(b); 
2. marinas, boat basins, channels, storage areas, and other commercial or recreational boating facilities; 
3. facilities for fishing, swimming, diving, and other water-based recreational activities; 
4. parks, esplanades, boardwalks, and other pedestrian facilities that promote use and enjoyment of the 
water by the general public and are located at or near the water's edge, including but not limited to any 
park adjacent to a waterway and created by a public agency; 
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9.12: continued 

310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION 

5. aquariums and other education, research., or training facilities dedicated primarily to marine purposes; 
6. aquaculture facilities; 
7. beach nourishment; 
8. waterborne passenger transportation facilities, such as those serving ferries, cruise ships, commuter 
and excursion boats, and water shuttles and taxis; 
9. dredging for navigation channels, boat basins, and other water-dependent purposes, and subaqueous 
disposal of the dredged materials below the low water mark; 
10. navigation aids, marine police and fire stations, and other facilities which promote public safety and 
law enforcement on the waterways; 
II. shore protection structures, such as seawalls, bulkheads, revetments, dikes, breakwaters, and 
any associated fill which are necessary either to protect an existing structure from natural erosion or 
accretion, or to protect, construct, or expand a water-dependent use; 
12. flood, water level, or tidal control facilities; 
13. discharge pipes, outfalls, tunnels, and diffuser systems for conveyance of stormwater, 
wastewater, or other effluents to a receiving waterway; 
14. facilities and activities undertaken or required by a public agency for purposes of decontamination, 
capping, or disposal of polluted aquatic sediments; and 
15. wildlife refuges, bird sanctuaries, nesting areas, or other wildlife habitats. 

(b) The Department shall find to be water-dependent-industrial the following uses: 
1. marine terminals and related facilities for the transfer between ship and shore, and the storage of, bulk 
materials or other goods transported in waterborne commerce; 
2. facilities associated with commercial passenger vessel operations; 
3. manufacturing facilities relying primarily on the bulk receipt or shipment of goods by waterborne 
transportation; 
4. commercial fishing and fish processing facilities; 
5. boatyards, dry docks, and other facilities related to the construction, serving, maintenance, 
repair, or storage of vessels or other marine structures; 
6. facilities for tug boats, barges, dredges, or other vessels engaged in port operations or marine 
construction; 
7. any water-dependent use listed in 310 CMR 9.l2(2)(a)9. through 14., provided the Department 
detennines such use to be associated with the operation of a Designated Port Area; 
8. hydroelectric power generating facilities; 
9. OffShore renewable energy infrastructure facilities in the Commonwealth., including ocean wave energy 
facilities, ocean current energy facilities, tidal energy facilities, any ancillary facility thereto or any similar 
facility that obtains its energy from the ocean; 
10. infrastructure facilities used to deliver electricity, natural gas or telecommunications services to the 
public from an offShore facility located outside the Commonwealth; and 
11. other industrial uses or infrastructure facilities which cannot reasonably be located at an inland site 
as determined in accordance with 310 CMR 9.12(2)(c) or (d). 

(c) In the case of industrial and infrastructure facilities not listed in 310 CMR 9.12(2)(b), which are 
dependent on marine transportation or require large volumes of water to be withdrawn from or 
discharged to a waterway for cooling, process, or treatment purposes, the Department shall act in accordance 
with the following provisions: 

I. the Department shall presume to be water-dependent any alteration or expansion of a facility existing 
or licensed as of the effective date of 310 CMR 9. 00, and any energy facility for which the proposed 
location has been approved by the Energy Facilities Siting Board; this presumption maybe overcome only 
upon a clear showing that the proposed alteration or expansion or energy facility can reasonably be 
located or operated away from tidal or inland waters; 
2. except as provided in 310 CMR 9.12(2)(c)1., the Department shall presume that any such industrial or 
infrastructure facility is not water-dependent; this presumption may be overcome only upon a clear 
showing that such facility cannot reasonably be located or operated away from tidal or inland waters. 
If an EIR is submitted, the findings necessary to overcome the above presumptions shall be based on a 

comprehensive analysis of alternatives and other information analyzing measures that can be taken to 
avoid or minimize impacts on the environment, in accordance with M.G.L. c. 30, §§ 61 through 62H. If an 
EIR is not submitted, such findings shall be based on information presented to the Department in the 
application and during the public comment period thereon. 
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310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION 

9.12: continued 

(d) In the case of an infrastructure crossing facility, or any ancillary facility thereto, for which an EIR is 
submitted, the Department shall find such facility to be water-dependent only if the Secretary has detennined 
that such facility cannot reasonably be located or operated away from tidal or inland waters, based on a 
comprehensive analysis of altematives and other information analyzing measures that can be taken to avoid or 
minimize adverse impacts on the environment, in accordance with M.G.L. c. 30, §§ 61 through 62H. If an 
EIR is not submitted, such finding may be made by the Department based on information presented in the 
application and during the public comment period thereon. 
(e) In the case of a facility generating electricity from wind power (wind turbine facility), or any ancillary 
facility thereto, for which an EIR is submitted, the Department shall presume such facility to be water­
dependent if the Secretary has determined that such facility' requires direct access to or location in tidal waters 
and cannot reasonably be located or operated away from tidal or inland waters, based on a comprehensive 
analysis of alternatives and other information analyzing measures that can be taken to avoid or minimize 
adverse impacts on the environment, in accordance with M.G.L. c. 30, §§ 61 through 621. If an EIR is 
not submitted, the Department shall presume such facility to be water-dependent. Whether or not an EIR is 
filed, this presumption may be overcome only upon a clear showing that the proposed facility can 
reasonably be located or operated away from tidal or inland waters. 
(f) The Department shall not find the following uses to be water-dependent: 

1. restaurants and other foodlbeverage service establishments; 
2. retail shops and stores; 
3. parking facilities; 
4. office facilities; 
5. housing units and other residential facilities; 
6. hotels, motels, and other facilities for transient lodging; 
7. parks, esplanades, boardwalks, and other pedestrian facilities other than those described in 310 
CMR 9. 12(2)(a)4.; 
8. roads, causeways, railways, and other facilities for land-based vehicular movement, other than those 
found to be water-dependent in accordance with 310 CMR 9.l2(2)(c) or (d); and 
9. subaqueous disposal, below the low water mark, of material excavated or otherwise originating on 
land. 

(3) The Department may determine a use to be accessory to a water-dependent use upon a finding that said 
use is customarily associated with and necessary to accommodate a principal water-dependent use. Such a 
finding shall be made only if the proposed use is: 

(a) integral in function to the construction or operation of the water-dependent use in question, or 
provides related goods and services primarily to persons engaged in such use; and 
(b) commensurate in scale with the operation of the water-dependent use in question. 

Examples of uses that may be determined to be accessory to a water-dependent use include, but are 
not limited to, access and interior roadways, parking facilities, administrative offices and other offices 
primarily providing services to water-dependent uses on the site, yacht clubhouses, restaurants and retail 
facilities primarily serving patrons of the water-dependent use on the site, bait shops, chandleries, boat sales, 
and other marine-oriented retail facilities. Uses that may not be detennined to be accessory to a water­
dependent use include, but are not limited to, general residential facilities, hotels, general office facilities, and 
major retail establishments. 

(4) The Department shall find to be nonwater-dependent any use which has not been found to be water­
dependent or accessory to a water-dependent use, pursuant to 310 CMR 9.12(2) and (3). 
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9.31: Summary of License and Pennit Requirements 

(1) Basic Requirements. No license or permit shall be issued by the Department for any project subject to 310 
CMR 9.03 through 9.05 and 9.09 unless said project: 

(a) includes only fill and structures for uses that have been categorically determined to be eligible for a 
license, according to the provisions of 31 0 CMR 9.32; 
(b) complies with applicable environmental regulatory programs of the Commonwealth, according to the 
provisions of310 CMR 9.33; 
(c) conforms to applicable provisions of a municipal harbor plan, if any, and local zoning law, according 
to the provisions of310 CMR 9.34; 
(d) complies with applicable standards governing the preservation of water-related public rights, according 
to the provisions of 310 CMR 9.35; 
(e) complies with applicable standards governing the protection of water-dependent uses, according to the 
provisions of310 CMR 9.36; 
(t) complies with applicable standards governing engineering and construction of structures, according to the 
provisions of310 CMR 9.37; 
(g) complies with applicable standards governing use and design of boating facilities for recreational or 
commercial vessels, according to the provisions of31 0 CMR 9.38 and 9.39; 
(h) complies with applicable standards governing dredging and disposal of dredge materials, according to the 
provisions of31 0 CMR 9.40; and 
(i) does not deny access to its services and facilities to any person in a discriminatory manner, as 
detennined in accordance with the constitution of the Commonwealth of Massachusetts, of the United 
States of America, or with any statute, regulation, or executive order governing the prevention of 
discrimination. 

(2) Proper Public Purpose Requirement No license or permit shall be issued by the Department for any project 
on tidelands or Great Ponds, except for water-dependent use projects located entirely on private tidelands, 
unless said project serves a proper public purpose which provides greater benefit than detriment to the rights of 
the public in said lands. In applying 310 CMR 9.31(2), the Department shall act in accordance with the 
following provisions. 

ill) Water-Dependent Use Projects -The Department shall presume 310 CMR 9.31(2) is met if the project is a 
water-dependent use project. 
ili} Nonwater-Dt;pendent Use Projects -_The Department shall presume 310 CMR 9.31(2) is met if the 
project is a nonwater-dependent use project which: 

1. complies with the standards for conserving and utilizing the capacity of the project site to 
accommodate water-dependent use, according to the applicable provisions of3lO CMR 9.51 through 
9.52; and complies with the additional standard for activating Commonwealth tidelands for public 
use, according to the applicable provisions of310 CMR 9.53; 
2. if located in the coastal zone, complies with the standard governing consistency with the policies of the 
Massachusetts Coastal Zone Management Program, according to 310 CMR 9.54; and 
3. if consisting entirely of infrastructure facilities, to which 310 CMR 9.31(2)(b) 1. does not apply, 
complies with the special mitigation and public access standards governing such facilities, according 
to 310 CMR 9.55. 
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9.31: continued 

(3) Rebuttal of Presumptions. The presumptions of31O CMR 9.31(2) maybe overcome only if: 
(a) the basic requirements specified in 310 CMR 9.31(1) have not been met; or 

9.31: continued 

(b) a clear showing is made by a municipal, state, regional, or federal agency that requirements beyond 
those contained in 310 CMR 9.00 are necessary to prevent overriding detriment to a public interest which said 
agency is responsible for protecting; in the case of a project for which a final EIR has been prepared, the 
presumption may be overcome only if such detriment has been identified during the M.G.L. c. 30, §§ 61 
through 62H review process. 

(4) Requirements for Projects With Special Legislative Authorization. Notwithstanding the provisions of310 
CMR 9.31(1) through (3), the Department shall issue a license or permit where the project comprises fill or 
structures that have been specifically authorized in a grant or other enactment of the legislature, provided that the 
Department may prescribe such alterations and conditions as it deems necessary to ensure the project 
conforms with: 

(a) any requirements contained in the legislative authorization; and 
(b) the standards of3lO CMR 9.31 through 9.60, to the extent consistent with the legislative authorization. 
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9.54: Consistency with Coastal Zone Management Policies 

Nonwater-dependent use projects located in the coastal zone shall be consistent with all policies of the 
Massachusetts Coastal Zone Management Program, pursuant to 301 CMR 20.05(3). In applying this 
standard for projects identified for CZM participation in license or permit proceedings pursuant to 310 CMR 
9.13(2)(a), the Department shall consider any written statement submitted by the Coastal Zone Management 
Office pursuant to 310 CMR 9.13(2), and shall act in accordance with the following provisions. 

(1) If the Department concurs with the conclusions and recommendations ofCZM, said written statement shall 
be adopted as part of the written determination on license application. 

(2) If the Department disagrees with any conclusions or recommendations of CZM and the disagreement 
cannot be resolved through routine consultation, the assistance and direction of the Secretary shall be sought in 
accordance with the provisions ofM.G.L. c. 21A, § 4, governing mediation of administrative and jurisdictional 
conflicts within EOEEA. If the disagreement is not eliminated through such mediation, the Department shall 
include in the written determination an explanation of the specific basis for its final decision on consistency with 
CZM policies. 

If the project site is within an area covered by a municipal harbor plan, the Department shall presume this 
standard is met, in accordance with the provisions of 31 0 CMR 9 .34(2)(b)3. 

9.55: Standards for Nonwater-dependent Infrastructure Facilities 

(1) The requirements of 310 CMR 9.51 through 9.53, shall not apply to nonwater-dependent use projects 
consisting of infrastructure facilities on tidelands or Great Ponds. Such projects shall include mitigation and/or 
compensation measures as deemed appropriate by the Department to ensure that all feasible measures are taken to 
avoid or minimize detriments to the water-related interests of the public. Such interests include, but are not 
limited to: 

(a) the protection of maritime commerce, industry, recreation and associated public access; 
(b) the protection, restoration, and enhancement ofliving marine resources; 
(c) the attainment of water quality goals; 
(d) the reduction of flood and erosion-related hazards on lands subject to the lOO-year storm event or to sea 
level rise, especially those in damage-prone or natural buffer areas; 
(e) the protection and enhancement of public views and visual quality in the natural and built environment of 
the shoreline; 
(f) the preservation of historic sites and districts, archaeological sites, and other significant cultural 
resources near waterways. 

(2) All nonwater-dependent use projects consisting of infrastructure facilities on tidelands or Great Ponds shall 
take reasonable measures to provide open spaces for active or passive recreation at or near the water's edge, 
wherever appropriate. Such measures may be provided by any means consistent with the need to avoid undue 
interference with the infrastructure facilities in question, and to protect public health, safety, or the 
environment. 

REGULATORY AUTHORITY 

310 CMR 9.00: M.G.L. c. 21A, §§ 2,4,8, and 14; c. 91, §§ 1 through 63; c. 91A, § 18. 
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980 CMR 6.00: CERTIFICATION OF ENVIRONMENTAL IMPACT AND PUBLIC NEED 

6.05: Council Decisions 

(1) Time Limit. The Council shall vote a final decision no later than six months after the 
date of filing of an application. 

(2) Lack of Majority. If a majority of Council members participating in the votes cannot 
be obtained for denying the application, granting the application, or granting the application 
subject to terms and conditions, the application shall be considered denied. Such a denial 
may be treated by the applicant at its option as a denial without prejudice to its right to file 
another initial petition in regard to the same matter or as a final agency action entitling it to 
judicial review. 

(3) Form of Certificate. A decision shall be in writing and shall set forth its basis in 
law and fact. It shall include specific findings and opinion with regard to: 

(a) The need for the facility to meet the energy requirements ofthe applicant's 
market area taking into account wholesale bulk power, gas or oil sales or purchases 
or other cooperative arrangements with other utilities or oil companies and energy 
policies as adopted by the Commonwealth; 
(b) The compatibility of the facility with considerations of environmental 

protection, public health and public safety; 
(c) The extent to which construction and operation of the facility will fail to 

conform with existing state and local laws, ordinances, bylaws, rules and regulations 
and reasonableness of exemption thereunder, if any consistent with the 
implementation of the energy policies contained in this act to provide a necessary 
energy supply for the Commonwealth with a minimum impact on the environment at 
the lowest possible cost; and 
(d) The public interest, convenience and necessity requiring construction and 
operation of the facility. 
The Council shall state the extent to which the decision is or is not based upon the 

above findings and opinion. 
If the application is granted, the Council's decision shall constitute a Certificate of 

Environmental Impact and Public Need. If the application relates to more than one permit, 
the Council may issue a Certificate with regard to all such permits or less than all. When 
issued, a Certificate shall serve in lieu ofthe permit in question. 

The Certificate may, according to its terms, authorize the applicant to construct, 
operate or maintain a facility. It shall be sufficient to serve in lieu of the permit required 
from the agency complained of. The applicant shall not be required to reapply for the 
permit to the agency complained of, nor may the agency complained of impose or enforce 
any law, ordinance, by-law, rule or regulation in conflict with the terms ofthe Certificate. 

(4) Amendment of a Certificate. Any party to a Certificate proceeding or aggrieved 
person may make application for amendment of a Certificate within thirty (30) days after 
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the granting of the Certificate, the application shall be made in the form of a motion 
pursuant to 980 CMR 1.04(3). 

The Council may within 30 days after the motion deny the motion or schedule a 
hearing on it. If a hearing is scheduled, the Council shall take such measures as are 
necessary to insure full and adequate notice to, participation by and review by parties, the 
public and agencies. 

(5) Federal Pre-emption. The Council shall not issue a Certificate the effect of which 
would be to grant or modify a permit which, if so granted or modified by the agency 
appealed from would be invalid because of a conflict with applicable federal laws and 
regulations. 

(6) National Pollutant Discharge Elimination System Permit. If an application for a 
Certificate involves a National Pollutant Discharge Elimination System Permit, the 
applicant and the Council shall, in addition to complying with 980 CMR 6.00 and 980 
CMR 1.00, comply fully with all requirements ofM.G.L. c. 164, s. 69M. 
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