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I. REQUEST FOR FURTHER APPELLATE REVIEW 

Now comes the defendant, Jose Lopez, and pursuant 

to Mass. R. App. P. 27.1 applies for further appellate 

review of the reversal of the court order to suppress 

evidence. The decision of the Appeals Court is 

attached to this application. 

II. STATEMENT OF PRIOR PROCEEDINGS 

Mr. Lopez was charged with unlawful possession of 

a firearm, G.L. c 269 § 10(a); possession of a firearm 

without an identification card, G.L. c. 269, § 10(h) 

and po sse s s ion 0 f a c 1 ass D sub s tan c e , G . L . c . 9 4 C , 

§34. On February 8, 2007, Mr. Lopez's motion to 

suppress was allowed on the grounds that the police 

had illegally, without consent, apparent or actual, 

entered the motel room where the defendant was staying 

and seized the gun and the marijuana. Leave to 

prosecute an interlocutory appeal was allowed by a 

singe justice of the Supreme Judicial Court on March 

21, 2007. The appeals Court reversed the trial court's 

order suppressing the marijuana and the gun on August 

13, 2009. 



III. STATEMENT OF FACTS RELEVANT TO THE APPEAL 

The relevant facts are stated in the majority 

appellate opinion attached hereto with one exception . 

Officer Desimone had not been to the Ocean Lodge for 

three months prior to the visit during which he went 

to what he believed was the room of the manager. [D. 

Brief at 3J 1 

IV. QUESTION FOR FURTHER APPELLATE REVIEW 

Whether, when a police officer makes a 

warrantless entry into a motel room, not intending to 

conduct a search for criminal activity, his "limited 

purpose" gives him license to bypass the 

constitutional mandate that he make inquiries to 

determine whether his assumption of authority to 

consent to an entry lS reasonable given that he knows 

nothing about the person giving consent or her 

relation to the premises. 

I Justice Lenk does include this fact in 
Commonwealth v . Lopez, 74 Mass. App . 
(2009) (Lenk, J dissenting) . 

the dissent. 
Ct . 815, 833 
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V. APPELLATE REVIEW IS APPROPRIATE BECAUSE THIS IS A 
CASE OF FIRST IMPRESSION AND THE HOLDING THAT IF A 
POLICE OFFICER'S PURPOSE IN CONDUCTING A WARRENTLESS 
ENTRY INTO A PERSON'S HOME IS NOT TO SEARCH FOR 
EVIDENCE OF CRIMINAL ACTIVITY, THE DEGREE OF 
CONSTITUTIONAL SCRUTINY REQUIRED TO DETERMINE WHETHER 
THE ENTRY VIOLATED THE STATE AND FEDERAL 
CONSTITUTIONAL PROHIBITIONS AGAINST WARRENTLESS 
ENTRIES IS LESSENED, IS NOT CONSISTENT WITH 
MASSACHUSETTS OR FEDERAL CASE LAW. 

This is a case of first impression in 

Massachusetts. "No cases from this jurisdiction or 

from the United States Court of Appeals for the First 

Circuit have been cited or located by us, nor does the 

dissent rely on any that involve a noninvestigatory, 

nonemergency purpose such as that which brought the 

police to the defendant's door." Commonwealth v. 

Lopez, 74 Mass. App. ct. 815, 821 (2009) (Lenk, J., 

dissenting). At the time this case was decided, "no 

warrantless police entry had been upheld in 

Massachusetts solely on the basis of apparent 

authority to consent." Id. at 831, fn. 4 (Justice Lenk 

dissent) . 

Further Appellate Review by this Court is 

warranted because the Appeals Court holding that "a 

lesser degree of justification for a warrantless entry 

of a home is required when the purpose of the entry is 

3 



not to conduct a search," Lopez at 829 (Justice Lenk 

dissent) sets a standard of review for apparent 

authority to consent to police entry into a home that 

is in violation of art. 14 of the Massachusetts 

Declaration of Rights and the Fourth Amendment. The 

proposed standard of review is confusing and difficult 

to apply because it now requires an assessment of the 

subj ecti ve intent of the police officer as well as a 

sliding scale of reasonableness that may significantly 

undermine the constitutional protections of the Fourth 

amendment and art. 14. In the public interest and in 

the interest of justice, Further Appellate Review 

should be granted in this case. 

According 

reasonableness 

to 

of a 

the Lopez 

warrantless 

decision, the 

entry based on 

apparent authority now requires a two step analysis: 

1) make a determination of the purpose of the entry to 

conduct a search; and 2) if the purpose is not to 

conduct a search for criminal activity, apply an 

undefined, lesser standard of reasonableness to assess 

the validity of the officer's assumption that the 

person consenting to the entry of the police had the 

authority to do so. The subjective intent of the 

police officer must be factored into the totality of 
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the circumstances. "The totality of the circumstances 

would not have put a reasonable officer, who was at 

the room to pick up a dirty needle on notice that the 

woman did not have authority to consent to entry into 

the room." Lopez at 822. 

The difficulty of applying this standard is 

apparent in the Lopez opinion. The court found that 

"the officer's entry into the room was not a search in 

the constitutional sense." Id. at 82l. " [The] 

circumstances d[id] not reasonably indicate that 

Officer Desimone intended to conduct a search, thus 

obviating any need to second guess the woman's consent 

to enter." Id. at 822. But the analysis did not end 

there. Instead of finding that because the entry was 

not a search in the constitutional sense it did not 

have to pass constitutional muster, the court goes on 

to cite Illinois v. Rodriguez, 497 U.S. 103 (1990) in 

the majority opinion for the proposition that: "Police 

may rely on a third party's consent even when they 

reasonably though mistakenly believe she has the 

authority to consent." Lopez at 822. See also 

Commonwealth v. Porter P., 73 Mass. App. Ct. 85, 

95 (2008) (Further appellate review granted, 453 Mass. 

1101 (2009). 

5 



The Lopez court, however, attempts to side step 

Rodriguez by finding that, contrary to the Rodriguez 

mandate that the police officer make further inquiry 

when he has any doubt about the apparent authority of 

the person consenting to the entry, in cases where the 

officer is not seeking permission to enter for the 

purpose of conducting a search for criminal acti vi ty, 

he need not make any further inquiry even when the 

consent appears highly doubt ful. "[ s 1 ince the officer 

expressed no intention to conduct a search the 

attending circumstances were not such that the officer 

should doubt the woman's authority to allow his 

entry." Lopez at 823. "Given the limited purpose of 

his visit, Officer Desimone acted reasonably in 

entering without making further inquiry after the 

woman opened the door, regardless of the fact that he 

did not know who she was or her relationship with 

Victor." Id. at 822. 

In other words, the import of the Lopez opinion 

is that police officers can be less reasonable in 

judging apparent authority to consent when they 

conduct a "noninvestigatory, nonemergency entry." The 

court, however, has not set any parameters for judging 

how much less reasonable the police may be. Here the 
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police officer himself testified that the woman giving 

consent w.as "'maybe under the influence of drugs.'" 

Lopez, at 833. She was staring and had a "'kind of 

shocked 100 k. ,,, Id. It would be di fficul t to set the 

bar much lower. As Justice Lenk wrote in the dissent, 

"[tJhe officer's warrantless entry into the motel room 

was thus constitutionally impermissible." Lopez, at 

828. (Justice Lenk dissent) 

The court's decision is based on federal law. 2 It 

should be noted, however, that the federal cases 

relied on by the court for the proposition that there 

is a lesser standard for measuring apparent authority 

when the purpose of the entry is not to conduct a 

search for criminal activity were all decided before 

Illinois v. Rodriguez, 497 U.S. 177 (1990).3 

2 The majority held that the defendant had based his 
argument on the Fourth amendment; the dissent 
disagreed and noted that even if that were correct, 
the absence of a separate briefing on the State 
constitutional matter would not preclude the Court 
from considering the issue. Lopez, at 838. (Justice 
Lenk dissent) . 
3 The federal cases cited by the maj ori ty for this 
proposition are: Davis v. United States, 327 F.2d 301, 
303-304 (9th Cir.1964) (defendant's eight year old 
daughter could consent to police entry, though not 
search); Manni v. United States, 391 F.2d 922, 923 
(1st Cir.), cert. denied, 393 U.S. 873 (1968) 
(affirming lawfulness of officers' entry into front 
room of defendant's home where "the purpose of the 
entry was to engage in the conversation the agents had 
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This two-pronged standard flies in the face of 

Massachusetts case law. 

The Supreme Judicial Court has underscored 
the necessity, within th [e] stringent Fourth 
Amendment guidelines, of subj ecting 
warrantless searches of private residences 
to strict constitutional scrutiny. The 
government has the heavy burden of clearly 
demonstrating an urgent need to effect entry 
in the particular case even wi thin a 
recognized category of exceptional 
circumstances. 

Commonwealth v. Degeronimo, 38 Mass. App. Ct. 714, 721 

(1995), citing Selectmen of Framingham v. Municipal 

Ct. of the City of Boston, 373 Mass. 783. (1977). 

Apparent authority is an exception to the consent 

exception. Lopez at 828 (Justice Lenk dissent) . 

Nonetheless, the government was not required to make a 

demonstration of any urgent need to enter the motel 

room. 

been seeking" and defendant knew of such purpose and 
consented to entry); Robbins v. MacKenzie, 364 F. 2d 
45, 49 (1st Cir.), cert. denied, 385 u.S. 913 (1966) 
(reasonable for police to rely on householder's 
consent to entry when officer disclosed purpose and 
did not intend to conduct search but only to speak 
with defendant; officer also did not attempt to engage 
in search upon entry in home) . Uni ted States v. Kim, 
27 F.3d 947, 949-950, 954 (3d Cir.1994), cert. denied, 
513 u.S. 1110 (1995) is the only post Rodriguez case. 
However, Kim is not applicable because it does not 
address the question of apparent authority. 
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In examining apparent authority to search, in 

Massachusetts "[tJhe standard for apparent authority 

is whether 'the facts available to the officer at the 

moment 'warrant a man of reasonable caution in the 

belief' that the consenting party had authority' to 

allow the search of the property." Commonwealth v. 

Dejarnette, 75 Mass. App. Ct. 88, 96 (2009) quoting 

Illinois v . Rodriguez, 497 U.S. at 188 (1990). See 

Commonwealth v . Rogers, 444 Ma ss . 234, 249 (2005) 

(Greaney, J. , dissenting) "[TJhe va lidity of 

warrantless 

evaluated ... 

entries and arrests is typically 

as the jurisprudence reflects, Fourth 

Amendment standards 

courts." Commonwealth 

as 

v. 

enunciated by 

Digeronmimo, 38 

the Federal 

Mass. App. 

Ct. at 721, fn 8. "The focus is on the consenting 

person's relationship to the premises or items." 

Commonwealth v. Dejarnette, 75 Mass. App. Ct. at 96, 

quoting Grasso & McEvoy, Suppression Matters Under 

Massachusetts Law § 11-2 [bJ (2008). 

In this case, however, the appeals court has 

shifted the focus away from the consenting person's 

relationship to the premises and instead placed the 

focus on the police officer's purpose in seeking entry 

to the home. This shift of focus is contrary to 

9 



Massachusetts case law. "The inquiry focuses on 

whether the third party, reasonably appeared to 

have joint access to, br a right of control over, the 

area to be searched." Corrunonweal th v. Porter P., 73 

Mass. App. Ct. at 94-95 (2008), citing Corrunonwealth v. 

Voisine, 414 Mass. 772, 783(1993); Corrunonwealth v. 

Sanna, 424 Mass. 92, 97-98 (1997). 

While it may be permissible for a police officer 

to "walk up the steps and knock on the front door of 

any man's castle, with the honest intent of asking 

questions of the occupant thereof," Lopez at 820, it 

was not permissible for the police officer to continue 

into the castle once it was clear that Victor was not 

there and Desimone would have to conduct a search to 

find what he came for. Once Desimone heard the woman 

say she did not know if Victor was in the motel room, 

Desimone was no longer entering to ask questions but 

in order to look for the needle. Even if Desimone had 

been justified in believing that the woman had the 

authority to let him in the room, he certainly had no 

reason to believe she had the authority to permit him 

to search the room for the needle. See Georgia v. 

Randolph, 547 U.S. 103, 112 (2006). 

10 



It has long been held that the subjective intent 

of the police officer in making an automobile stop is 

irrelevant to the validity of the stop as long as it 

is based on a traffic violation no matter how trivial. 

See Commonwealth v. Tremblay, 48 Mass. App. Ct. at 

461, citing Whren v. United States, 517 U.S. 806, 813 

(1996) . That the police officer stopped the car 

because he suspected criminal acti vi ty does not make 

the stop pretextual. Id. Similarly, here, the motive 

of the police officer is irrelevant and cannot be used 

to justify an invalid police entry. Just as a police 

motive cannot invalidate a legal stop so too a police 

motive cannot justify an illegal entry. 

CONCLUSION 

For the aforementioned reasons affecting both the 

public interest and the interest of justice, this 

Court should accept this case for further appellate 

review. 
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v. 
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Bacl<ground: Defendant, who was charged .. vith 
unlawful possession of a fireann, possession of a 
firearm without an identification card, and possession 
of marijuana, filed a motion to suppress evidence. 
The District Court Department, Suffolk County, 
Diana L. Maldonado, 1., granted the motion. The 
Commonwealth, Francis X. Spina, J. , filed an inter­
locutory appealed. 

Holdings: The Appeals Court, Fecteau, 1., held that: 
ill woman who opened door to motel room had ap­
parent authority to consent police officer's entry into 
motel room; 
ill police officer's seizure of marijuana was proper 
under the plain view doctrine; and 
ill police officer's seizure of gun was proper. 

Reversed. 

Lenk, 1. , filed a dissenting opinion. 

West Headnotes 

ill Criminal Law 110 ~1158.12 

110 Criminal Law 
110XXIV Review 

110XXIV(O) Questions of Fact and Findings 
llOk1l58.8 Evidence 

llOk1l58.12 k. Evidence Wrongfully 
Obtained. Most Cited Cases 
An appellate court accepts the findings of the sup­
pression motion judge in the absence of clear error 
and defers to his or her assessment of the credibility 
and weight of testimony. 

ill Criminal Law 110 t>1134.49(4) 

ill Criminal Law 
110XXIV Review 
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11OXXIVCL) Scope of Review in General 
llOXXIVCLH Scope ofInquiry 

110kl134.49 Evidence 
llOk1l34.49(4) k. lllegally Obtained 

Evidence. Most Cited Cases 
The Appeals Court must conduct an independent 
review of the suppression motion judge's ultimate 
findings and conclusions of law to assure the correct­
ness of the application of constitutional standards to 
the facts found. 

ill Searches and Seizures 349 ~26 

349 Searches and Seizures 
3491 In General 

349k25 Persons, Places and Things Protected 
349k26 k. Expectation of Privacy. Most 

Cited Cases 

Trespass 386 ~79 

386 Trespass 
386III Criminal Responsibility 

386k79 k. Acts Constituting Criminal Tres­
pass in General. Most Cited Cases 
Absent express orders from the person in possession 
against any possible trespass, there is no rule of pri­
vate or public conduct which makes it illegal per se, 
or a condemned invasion of the person's right of pri­
vacy, for anyone openly and peaceably, at high noon, 
to walk up the steps and knock on the front door of 
any man's castle with the honest intent of asking 
questions of the occupant thereof-whether the ques­
tioner be a pollster, a salesman, or an officer of the 
law. 

ill Searches and Seizures 349 ~173.1 

349 Searches and Seizures 
349V Waiver and Consent 

349k173 Persons Giving Consent 
349k173. 1 k. In General. Most Cited Ca es 

Woman who opened door to motel room had appar-
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ent authority to consent. police officer's entry into 
motel room., and thus officer could reasonably rely 
upon the consent; officer went to room because he 
believed motel manager resided there and manager 
had asked him to pick up a dirty needle, officer asked 
woman if manager was available, and he explained 
his reason for asking for manager before she con­
sented to him to enter room. U.S.CA. Canst. Amend. 
1. 

ill Searches and Seizures 349 ~47.1 

349 Searches and Seizures 
349I In General 

349k47 Plain View from Lawful Vantage 
Point 

349k47. l k. In General. Most Cited Cases 

Searches and Seizures 349 ~48 

349 Searches and Seizures 
3491 In General 

349k47 Plain View from Lawful Vantage 
Point 

349k48 k. Inadvertency Requirement. Most 
Cited Cases 

Searches and Seizures 349 (;::::149 

349 Searches and Seizures 
3491 In General 

349k47 Plain View from Lawful Vantage 
Point 

349k49 k. Nature of Items Seized; Nexus. 
Most Ci ted Cases 
Under the plain view doctrine an object may be 
seized without a warrant when police are lawfully in 
a position from which they view an object, if its in­
criminating character is immediately apparent, and if 
they come across the evidence inadvertently. 
U S.C.A. Const.Amend. 4. 

ill Controlled Substances 96H ~135 

96H Controlled Substances 
96HIV Searches and Seizures 

96HIV(B) Search Without Warrant 
96Hk127 Premises, Search of 

96Hk135 k. Hotels and Motels. Most 
Cited Cases 
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Police officer's seizure of marijuana was proper under 
the plain view doctrine, even though officer did not 
have a search warrant ; woman consented for officer 
to enter motel room, officer believed that motel man­
ager resided in room and manager had asked officer 
to pick up a dirty needle, once in room officer saw 
three men sitting on a bed in room surrounded by a 
green, leafy pile, and officer immediately identified 
the substance as marijuana. U.S.CA. Canst. Amend. 
1. 

ill Controlled Substances 96H ~135 

96H Controlled Substances 
96HIV Searches and Seizures 

96HIV(B) Search Without Warrant 
96Hkl27 Premises, Search of 

96Hkl35 k. Hotels and Motels. Most 
Cited Cases 

Searches and Seizures 349~69 

349 Searches and Seizures 
3491 In General 

349k67 Weapons; Protective Searches 
349k69 k. Plain View. Most Cited Cases 

Police officer's seizure of gun was proper, even 
though officer did not have a search warrant; woman 
consented to officer entering motel room, once in 
room officer saw marijuana in plain view on the bed, 
the men on the bed in room acted nervously but com­
plied with officer's requests that they show their 
hands, officer heard some shuffling, then observed 
defendant drop something into the trash can, and of­
ficer recovered gun from the trash can. U.S .CA. 
Const.Amend. 4. 
**215 Kathleen Celio, Assistant District Attorney, 
for the Commonwealth. 

Andrea Petersen for the defendant. 

Present: LENK, MEADE, & FECTEAU, JJ. 

FECTEAU, J. 

*815 In this interlocutory appeal,llil the Common­
wealth challenges the allowance of the defendant's 
motion to suppress *816 evidence in the District 
Court, where the defendant was charged v,rith unlaw­
ful possession of a firearm, G. L. c. 269. § lO(a ); 
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possession of a firearm without an identification card, 
0.1. c. 269. § 10(h ), and possession of marijuana, 
0.1. c. 94C § 34. The Commonwealth contends that 
the judge erroneously allowed the defendant's motion 
on the basis that it was unreasonable for the officer to 
believe that the woman who opened the door to a 
motel room bad actual or apparent authority to **216 
consent to his entry into the room. FN2 For the reasons 
that follow, we conclude that the judge erred. 

FN1. Leave to prosecute an interlocutory 
appeal was allowed by a single justice of the 
Supreme Judicial Court on March 21 , 2007. 

FN2. The defendant contends that the mo­
tion judge was correct in allowing his mo­
tion to suppress, relying on the Fourth 
Amendment to the United States Constitu­
tion and art. 14 of the Massachusetts Decla­
ration of Rights. However, the brief does not 
develop the State constitutional arguments; 
"[t]hus, we base our views on Federal law 
only." Commonwealth v. Waite, 422 M1SS. 

792, 800 n. 6, 665 N.E.2d 982 (1996). See 
Commonwealth v. D'Onokio, 396 Mass. 
711, 713 n. 4, 488 N.E.2d 410 (1986); 
Commonwealth v Woods, 419 Mass. 366, 
372 n. 10,645 N.E.2d 1153 (1995). 

Background. The folloV\ring are the relevant facts 
found by the judge, "supplemented by uncontroverted 
facts adduced at the hearing." Commonwealth v. Tor­
res, 433 Mass. 669, 670, 745 N.E.2d 945 (2001). On 
August 30, 2005, at approximately 9:00 P.M., as part 
of their routine patrol, Officers Desimone and Chan 
stopped at the Ocean Lodge in Revere. During the 
visit, the motel manager, known to them as "Victor," 
flli asked the officers to retrieve a discarded hypo­
dermic needle, a service the police regularly pro­
yided. As the officers were about to do so, they re­
ceived a radio dispatch that requested they respond to 
an emergency call. The officers told Victor that they 
would return after they responded to the emergency 
call . 

FN3 . "Victor's" real name was Dipkamur. 
For the six or seven months that he worked 
at the motel, he referred to himself as "Vic­
tor," and other officers knew him by that 
name. 
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Later that night, around 10:00 P.M., the officers re­
turned to the Ocean Lodge and went to the motel 
management office to locate Victor. When they did 
not find him there, the clerk at the desk told the offi­
cers that she thought Victor was in his room. The 
officers thought, based upon past experience, that 
Victor's room was room 138; the room was detached 
from the main building with its own entrance and was 
a room Victor usually occupied. FN4 

FN4. Officer Desimone testified that it was 
"common knowledge where [Victor] 
stayed." While the officer had not ever vis­
ited Victor in room 138, he visited the motel 
every night to check the log of occupants at 
the motel, and Victor often told him "this is 
where I'm staying," referring to room 138. 
The officers had never responded to calls in 
that room before. 

*817 Officer Desimone went to room 138, with a 
container for hazardous objects, while Officer Chan 
remained in the urunarked cruiser. The officers did 
not call for assistance because of the routine nature of 
the transaction. Officer Desimone knocked on the 
door, armounced himself as police, and stated, 
"Hello, Victor." An unknown woman opened the 
door and Officer Desimone asked, "Hello, is Victor 
here?" The woman looked at the officer kind of 
"funny-like a deer in the headlights type of look" -and 
stated, " I don't know." Desimone showed her the 
needle holder in his right hand and told her, "He 
asked me to pick up a needle." He then asked her, 
"Om 1 come in?" to which the woman answered, 
"Yeah, sure." Although she appeared to understand 
the officer's questions, Desimone testified that she 
"appeared to be nervous" and "kind of stunned," as if 
she were "maybe under the influence of drugs." 

The motion judge found also that "[t]he Common­
wealth offered no evidence that the officers believed 
' Victor' to be married, dating, or living with any 
women. They did not know who this woman was or 
what her relationship to Victor or to the room was. 
She was simply the person WllO opened the door " 

The woman shut the door after the officer entered. 
Once inside the room, Officer Desimone realized that 
the layout for room **217 138 was different from 
that of the other rooms in the fioiel, which usuaU_ 
consisted of only a single room; here, there were h 0 
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small, adjoining rooms. Upon his entry, immediately 
after the door closed, and as he stood in the first room 
with the woman, Officer Desimone noticed to his 
right, through an open doorway leading to the second 
room, three men sitting on a bed next to a pile of a 
green, leafy substance, which appeared to him to be 
marijuana. The men appeared nervous and started to 
move their hands around when they saw the officer. 

Officer Desimone testified FN5 that "the last thing [he] 
wanted to do was make any arrests or bring any type 
of attention to [the *818 motel]" because he did not 
want to "jeopardize" a major ongoing, unrelated drug 
investigation at that moteL Officer Desimone told the 
men, "Guys relax. It's just marijuana. I'm not here to 
arrest anyone for marijuana." He then shook the nee­
dle canister he was still holding and told them he was 
here to pick up a needle. Knowing that he was the 
only officer in a room with four other people, he said, 
"Guys, just all I'm asking you is to just let me see 
your hands. I don't want you guys to shoot me." The 
men then looked away from the officer to their right, 
towards the other end of the room. Officer Desimone 
could not see what they were looking at because of 
where he was standing, but he soon heard "some 
shuffling or scuffling" coming from the room. Still 
holding the needle holder in his right hand, Officer 
Desimone stuck his head through the door and heard 
a "thump" coming from a small metal trash barrel at 
the far comer of the room. The defendant was stand­
ing nervously next to the metal can. Officer Desi­
mone then radioed Officer Chan for assistance. 

FN:i . While the judge did not make a spe­
cific finding as to the credibility of the offi­
cer's testimony, the defendant did not dis­
pute any of it. Further, the judge used facts 
from the officer's testimony as a basis for 
her opinion, from which such a finding is 
implied. Commonwealth v. Cro'we, 21 
Mass.App.Ct. 456. 459 n. 4, 488 N.E.2d 
780. cert. denied sub nom. Pirrotta v. A1as­
sachusetts, 479 U.S. 838, 107 S.Ct. 138. 93 
L.Ed.2d 81 (1986) (court concluded that mo­
tion judge, who had adopted victim's facts in 
findings without specifically determining 
credibility, had credited her testimony in 
those respects). 

After Officer Chan and another officer arrived, all the 
men were relocated to the front room where the 
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woman was still standing. Officer Desimone found a 
loaded .38 revolver in the trash basket, and the de­
fendant, responding to Officer Desimone's question, 
admitted that he did not have a fireann identification 
card for the gun. After retrieving the gun, Officer 
Desimone had a conversation with his superior, Lieu­
tenant Ruggiero, who had just arrived on the scene. 
Desimone told Ruggiero that he did not want to make 
an arrest because of the ongoing drug investigation. 
He recommended putting the gun into safekeeping or 
doing something that would not involve making an 
arrest because he "[did not] want to create any type 
of havoc." Lieutenant Ruggiero responded "abso­
lutely not," and insisted on having the defendant ar­
rested. Officer Desimone complied and arrested him. 

At 11:00 or 11:30 P.M. that night, Officer Desimone 
spoke with Victor at the police station. Desimone bad 
wanted to talk *819 to Victor to clarify the occu­
pancy of room 138, since he had thought Victor oc­
cupied that room. Victor ell.'plained that he had not 
resided in the room for about a week, as he had 
rented the room to the defendant and the defendant's 
father and cousins. The defendant had shown Victor 
the weapon. Victor told the officer that although he 
had asked the officer to come to pick up a needle, he 
really meant to infOml the officers of that gun. 

**218 The judge allowed the motion to suppress be­
cause she found that Officer Desimone unreasonably 
relied on the woman's "clear, unambiguous and vol­
untary" consent. In her [mdings she stated, "[T)he 
Commonwealth [did not] establish[ ) that this woman 
possessed the actual or apparent authority to consent 
to the entry." She found that the officer did not have 
infomlation suggesting that anyone else was staying 
in the room with Victor, nor did he have any informa­
tion about whether Victor was married or dating. She 
also found that the officers knew nothing about the 
woman or what, if any, relationship she had with 
Victor. The motion judge concluded that "there was 
nothing ... to suggest a reasonable belief that this 
woman (who as far as the police knew was simply 
the person who opened the door) possessed the au­
thority or apparent authority to consent to their en­
try." 

.Illill. Discussion. An appellate court accepts (be 
findings of the motion judge in the absence of ear 
error and defers to his or her assessment of !.he credi ­
bility and weight of testimony_ See. e..~ 
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Commonwealth v. Gentile, 437 Mass. 569, 573 , 773 
N.E.2d 428 (2002); Commonwealth v. Clark, 65 
Mass.App.Ct 39, 43, 836 N.E.2d 512 (2005), and 
cases cited. However, we must conduct an independ­
ent review of the motion judge's ultimate findings 
and conclusions of law to assure the correctness of 
the application of constitutional standards to the facts 
found. Commonwealth v. Scott, 440 Mass. 642, 646. 
80 I N.E.2d 233 (2004). Commonwealth v. Wilson. 
441 Mass. 390, 393 , 805 N.E.2d 968 (2004) . 

The judge allowed the defendant's motion to suppress 
evidence of the gun and drugs because she concluded 
that the officer unreasonably relied on the consent 
from the woman who answered the door. This case 
turns on the issue of apparent authority to consent to 
an entry by police into a motel room. Fundamental to 
that question is whether a police encounter of consti­
tutional dimension occurred and, if so, at what mo­
ment constitutional import first attached . 

ill *820 "Absent e~."press orders from the person in 
possession against any possible trespass, there is no 
rule of private or public conduct which makes it ille­
gal per se, or a condemned invasion of the person's 
right of privacy, for anyone openly and peaceably, at 
high noon, to walk up the steps and knock on the 
front door of any man's ' castle' with the honest intent 
of asking questions of the occupant thereof-whether 
the questioner be a pollster, a salesman, or an officer 
of the law." Davis v. United States, 327 F.2d 301. 
303-304 (9th Cir.1964) (defendant's eight year old 
daughter could consent to police entry, though not 
search). FN6 See A1anni v. United States, 391 F.2d 922, 
923 (lst Cir.), cert. denied, 393 U.S. 873, 89 S.C!. 
166,21 L.Ed.2d 143 (1968) (affirming lawfulness of 
officers' entry into front room of defendant's**219 
home where " the purpose of the entry was to engage 
in the conversation the agents had been seeking" and 
defendant knew of such purpose and consented to 
entry); A kron v. Harris, 93 Ohio APO.3d 378, 382, 
638 N.E.2d 633 (1994) (third party may consent to 
entry but not to search); State v. Chapman, 97 Ohio 
Apo.3d 687. 690. 647 N.E .2d 504 (1994) ("that 
where the intent of the officers was not to conduct a 
search, but only to question a resident, the consent of 
a third party to enter the house should not be held to 
the same standard as the consent of a third party to a 
warrantless search of the house"); Commornvealth v. 
Netting, 315 Pa.Super. 236, 240-241,461 A.2d 1259 
(1983) (evidence not suppressed where guest admit-
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ted police to apartment, police were not attempting to 
secure pennission to search apartment but rather were 
responding to complaint to determine occupants' 
well-being, and search was conducted with defen­
dant's consent). See also United States v. Kim, 27 
F.3d 947, 949-950, 954 (3d Cir.1994) , cert. denied, 
*821513 U.S . 1110. 115 S.Ct. 900, 130 L.Eci2d 784 
(1995) (no search or seizure when police questioned 
defendant at door of sleeping compartment in train). 
Contrast United States v. Jerez, 108 F.3d 684. 689-
693 (7th Cir.1997) (officer's continuous knocking on 
hotel room door around 11:00 P.M. for over three 
minutes and asking defendant to open door to talk 
constituted an unconstitutional seizure).FN7 

-'--

FN6. Davis v. United States, supra at 304, 
discusses the time of police approach as a 
factor in reasonableness. In Davis, the offi­
cers knocked on the defendant's door in the 
middle of the afternoon and asked if they 
could talk to the defendant. The court held 
that their presence at the door and request to 
enter and speak with the defendant was not a 
search and that the defendant's eight year old 
daughter, who answered the door, could give 
consent to the officers' entry. ld. at 302-305. 
See State v. Thompson, 578 N.W.2d 734. 
740 CMinn.1998) ("it was reasonable for the 
officers to believe that the young man who 
answered the door had the apparent author­
ity to give them limited consent to enter the 
apartment for the purpose of talking with the 
occupants therein") . Here, although Officer 
Desimone approached at approximately 
10:00 P.M., the time does not diminish the 
fact that the officer's intention was to collect 
a dirty needle. An hour earlier he had spo­
ken to Victor and had told Victor that he 
would return after responding to an emer­
gency call. 

FN7 . The dissent sees no need to rel_ upon 
extra-jurisdictional case law; however .. no 
cases from this jurisdiction or from me 
United States Court of Appeals for the Ft 
Circuit have been cited or located 
does the dissent rely 
a nonin esti~o .' n''''"' ...... '''"' .... ·~ pqClS! 
such as that ;vhidJ. ........ ..:M 

defendam.' 
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ill Here, the officer's entry into the room was not a 
search in the constitutional sense; the officer's pur­
pose in entering the room was neither to search nor 
arrest, but merely to retrie-..:e the needle that Victor 
had asked him to pick up.~ The officer did not ap­
proach the room intending to search for evidence of 
criminal activity. See Robbins v. lvfacKenzie, 364 
F.2d 45, 49 (1st Cir.), cert. denied, 385 US. 913,87 
S. Ct. 215, 17 L.Ed.2d 140 (1966) (reasonable for 
police to rely on householder's consent to entry when 
officer disclosed purpose and did not intend to con­
duct search but only to speak with defendant; officer 
also did not attempt to engage in search upon entry in 
home). See also DmJis v. United States, 327 F.2d at 
303 (officers went to defendant's home for sole pur­
pose of talking to him and not to search). Contrast 
Commonwealth v. Pain ten, 368 F.2d 142, 143-144 
(lst Cir1966), cert. dismissed, 389 U.S. 560,88 S.O. 
660. 19 L.Ed.2d 770 (1968) (search was likely in­
tended where police sought entry without stating their 
purpose and where police knew of crime and sus­
pected defendants to be involved). The officer ap­
proached the room reasonably thinking Victor was 
there and there was no evidence he knew otherwise. 
The 'record before us also shows that the officer 
wanted to avoid any encounters that would lead to 
arrests because he did not want to interfere with an 
unrelated, ongoing**220 investigation of the motel. 
Further, when he saw the *822 three occupants sitting 
on the bed with marijuana, the officer specifically 
told them that he was not there to arrest them for 
marijuana. Finally, even after finding the loaded gun, 
the officer tried to encourage his lieutenant not to 
arrest the defendant so as not to interfere with the 
umelated investigation: his lieutenant insisted on the 
arrest. 

FN8. Under a totality of the circumstances 
analysis, each case necessarily turns on its 
facts. Commonwealth v. Rogers, 444 Mass. 
234, 242, 827 N.E.2d 669 (2005). See 
Schneckloth v. Bustamante, 412 U.S. 218, 
233,93 S.Ct. 2041, 36 L.Ed.2d 854 (1973) 
(ascertaining whether consent is voluntary 
involves "careful sifting of the wtique facts 
and circumstances of each case"). In our 
analysis of the totality of the circumstances 
the fact that the police were at the motel to 
collect a needle, not to conduct a search, 
supports the propriety of the woman's con­
sent. Here, one of the facts is Wlquestionably 
the reason why the police were at the motel. 
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Viewed objectively, these circumstances do not rea­
sonably indicate that Officer Desimone intended to 
conduct a search, thus obviating any need to second­
guess the woman's consent to enter. The officer, who 
had no ulterior motive, reasonably relied on her con­
sent after telling her who he was and his purpose. 
Robbins v. A1acKenzie, 364 F.2d at 49 (when officer 
does not intend to search, officer need not question 
householder's consent). Police may rely on a third 
party's consent even when they reasonably, though 
mistakenly, believe she has the authority to consent. 
Illinois v. Rodriguez, 497 US. 177, 186, 110 S.Ct. 
2793, III L.Ed.2d 148 (1990), See United States v. 
Rosario, 962 F.2d 733, 737 (7th Cir.1992) (hotel visi­
tor acted at all times as if he were gatekeeper to 
room). "The critical facts, however, are not the actual 
relationship between the consenter and [the occupant­
defendant], but how that relationship appears to the 
officer who asked for consent." United States v. Jen­
kins, 92 F.3d 430. 436 (6th Cir.1996), cert. denied, 
520 U.S. 1170, 117 S.Ct. 1436, 137 L.Ed.2d 543. The 
totality of the circlUllstances would not have put a 
reasonable officer, who was at the room to pick up a 
dirty needle, on notice that the woman did not have 
authority to consent to entry into the room. See iel. at 
436-437; Commonwealth v. Maloney, 399 Mass. 785, 
786-788, 506 N.E. 2d 1147 (1987). 

Given the limited purpose of his visit, Officer Desi­
mone acted reasonably in entering without making 
further inquiry after the woman opened the door, re­
gardless of the fact that he did not know who she was 
or her relationship with Victor. Here, while the mo­
tion judge made fIndings that the woman "clear [ly], 
w1alTlbiguous[ly] and voluntar[ ily] consent[ eel)" to 
the officer's entry, FN9 she concluded that the police 
officer's reliance on the woman's consent was not 
reasonable, given that he did not know *823 who the 
woman was and what relationship, if any, she had 
with Victor. While we agree with the judge's finding 
that the officer did not know who the woman was, we 
disagree with her conclusion that it was umeasonable 
for the officer to think she had authority to consent to 
his entry. Officer Desimone asked her if Victor was 
there. She said she did not know. The officer then 
informed her that Victor had asked him to pick up a 
needle. She said, "Oh, okay." He asked if he could 
enter, to which she said, "Yeah, sure." From this ex­
change, notwithstanding his lack of knowledge as to 
whether Victor was married or had a roommate, the 
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police officer had a reasonable belief that the woman 
had the authority to consent to the officer's"*221 
entry into the room. Whether the belief was ulti­
mately erroneous is of no import. lllinois v. Rodri­
guez. 497 U.S. at 185-186, 110 S.Ct. 2793. Georgia 
v. Randolph. 547 US. 103. 109. 126 S.Ct. 1515, 164 
L.Ed.2d 208 (2006). 

FN9. The defendant makes the alternative 
argument, in the event we determine the of­
ficer's reliance on the woman's grant of per­
mission to enter was reasonable, that the 
judge erred in her ruling that the woman 
voluntarily granted permission, contending, 
rather, that she acquiesced to his authority. 
We disagree. The consent must be "unfet­
tered by coercion, express or implied, .. . 
[which is] something more than mere 'ac­
quiescence to a claim of lawful authority. ' " 
Commonwealth v. Hannond. 376 Mass. 557, 
561, 382 N.E.2d 203 (1978), quoting from 
Commonwealth v. rValker. 370 Mass. 548. 
555, 350 N.E.2d 678, cert. denied, 429 U.S. 
943 , 97 S.O. 363, 50 L.Ed.2d 314 (1976). 
Here, the officer's activities were anything 
but coercive. The record amply supports the 
judge's finding that the woman's consent 
was voluntary. 

The United States Supreme Court noted in lllinois v. 
Rodriguez. 497 U.S. at 188. 110 S.Ct. 2793. that "law 
enforcement officers may [not] always accept a per­
son's invitation to enter premises. Even when the 
invitation is accompanied by an explicit assertion that 
the person lives there, the surrounding circumstances 
could conceivably be such that a reasonable person 
would doubt its truth and not act upon it without fur­
ther inquiry." FN IO However, here, since the officer 
expressed no intention to conduct a search (nor can 
such an intent be reasonably inferred), the attending 
circumstances were not such that the officer should 
doubt the woman's authority to allow his entry. 

FNlO.Illinois v. Rodriguez. 497 US. at 179-
182. 189. 110 S.O . 2793. presents a differ­
ent set of facts from here that should prompt 
officers to be more skeptical of a person's 
apparent authority to consent to entry. In 
Illinois v. Rodriguez the officers went to the 
defendant's apartment to arrest him. They 
did not have an arrest or search warrant and 
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entered the apartment accompanying a 
woman who referred to his residence as "our 
apartment" and who had a key to the from 
door. The officer in the case before us had 
no intention to arrest or search upon entry 
into the hotel room. 

In this case, Officer Desimone approached the room 
that he thought Victor was in, and although he did not 
know the woman who answered the door or her rela­
tionship with Victor, she *824 never acted as though 
she could not permit him to enter. See Sterline-H'ard 
v. Tuiaka. 414 F.Supp.2d 727 . 735 (E.D.Mich2006'1. 
Indeed, she was not a child, compare Davis v. Uniled 
States. 327 F.2d at 302. "[s]he did not hesitate in 
opening the door, nor did she tell [the officer] she had 
to check with [the defendant] or anyone else to see if 
she could let [the officer] in." Sterling-Tflard v. Tu­
jaka. supra. Similarly, here, an objective officer in 
Desimone's shoes could reasonably conclude that the 
woman had authority to allow him to enter, as she 
asked neither permission nor guidance from anyone 
in the room before allowing the officer to enter. See 
United States v. Rosario. 962 F.2d at 737-738 (police 
reasonably relied on consenter's apparent authority to 
permit entry to hotel room when they knocked on 
door, identified themselves, stated reason they were 
there, and asked permission to enter room, which 
consenter immediately provided); Commonwealth v. 
Hughes. 575 Pa. 447. 461, 836 A.2d 893 (2003) 
(teenage girls sitting on porch outside of house had 
apparent authority to allow entry when they did not 
hesitate to give consent and opened door for officers 
to enter). Here, the woman who allowed the officer to 
enter answered the door at night, around 10:00 P.M. 
See United States v. Jenkins, 92 F.3d at 437 (reason­
able officer could usually assume that someone who 
comes to door after police knock has authOlity to 
consent to entry). The woman gave no indication that 
she could not give him permission to enter. The de­
fendant, present at the time, did not object to the offi­
cer's entry. See Commonwealth v. Ocasio, 71 
1-1ass.App.O . 304, 307-309, 882 N.E.2d 341. cert. 
denied, _n US. ----, 129 S.C!. 314. 172 L.Ed.2d 227 
(2008). See also United States v. RosariO. supra. See 
and compare Georgia v. Randolph, 547 U.S. at 107-
108, 120-123, 126 S.O . 1515. In Commonwealth v. 
Ocasio, supra. the police reasonably relied on a co­
tenant's actual and apparent authority to consent to 
search the premises even though the defendant was 
present during the search and never signified assent, 
nor did he voice any **222 objection or protest to the 
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search. On the record before us, neither the defendant 
nor any occupant of the second room protested or 
objected to the woman's consent to the officer's entry. 
Therefore, the officer had no reason to doubt that the 
woman had authority to give consent. It was thus 
reasonable for the officer to assume that the woman 
had authority to allow him to enter to get a needle. 

As suggested, the woman gave her consent to Officer 
Desimone*825 merely to enter and collect a needle, 
not to search. Compare Commonwealth v. Noonan, 
48 Mass.App.Ct. 356, 362, 720 N.E.2d 828 (1999) 
(consenter "can surely be taken to have given as 
much consent as she had power to give"). Indeed, 
after she agreed to the officer's entry, she closed tile 
door behind him Once inside the motel room, Desi­
mone had a clear view of the second bedroom, three 
occupants sitting on the bed, and a green, leafy sub­
stance around them. The officer could lawfully seize 
the marijuana he saw in plain view on the bed. 

UllQl Under the plain view doctrine an object may be 
seized wiiliout a warrant when "police are lawfully in 
a position from which they view an object, if its in­
criminating character is immediately apparent," and 
if tI1ey come across the evidence inadvertently. 
Commonwealth v. D'Amour, 428 Mass. 725.730-731, 
704 N.E.2d 1166 (1999). As discussed above, Officer 
Desimone was lawfully in tile motel room when he 
saw three men sitting on a bed in a second bedroom 
surrounded by a green, leafy pile. The officer imme­
diately identified the green substance on the bed as 
marijuana, the incriminating character of which was 
obvious. Further, the officer inadvertentIy discovered 
ilie contraband, as there is no evidence on the record 
tI1at the officer anticipated finding any drugs in tI1e 
room. See Commonwealth v. Balicki, 436 Mass. L 8-
10, 762 N.E.2d 290 (2002) (upholding inadvertence 
requirement in art. 14 plain view analysis). Once the 
officer observed contraband in plain view, he could 
lawfully seize tI1e evidence, and exigency justified 
and authorized his securing of tI1e room. 
Commonwealth v. D'Amour, 428 Mass. at 730-731, 
704 N.E.2d 1166 ("In tI1e case of contraband and 
fruits and instrumentalities of crime, tI1e neXllS to 
criminal activity is obvious") See Commonwealth v. 
j\;Jartino. 412 Mass. 267, 275-276, 588 N.E.2d 651 
(1992); Commonwealth v. Gentile, 437 Mass. 569, 
575, 773 N.E.2d 428 (2002). 

ill The officer's seizure of tI1e gun was also proper. 
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Although tI1e woman's consent was limited to entry, 
based on articulable facts present here the officer 
could "perform a lin1ited search of the [motel] room 
to determine iliat no one else was present who could 
have either destroyed tI1e evidence ... or present[ed] a 
danger to the officer[ ] .... " Commonwealth v. 
Streeter, 71 Mass.ApO.Ct. 430,439-440, 883 N.E.2d 
290 (2008), See Commonwealth v. Ferrara, 376 
Mass. 502, 505, 381 N.E.2d 141 (1978) (if stop of 
motor vehicle justified, officers could take precau­
tions for own protection). "The *826 risk of danger in 
tI1e context of an arrest in tI1e home is as great as, if 
not greater tI1an, it is in an on-tI1e-street or roadside 
investigatory encounter.... [U1nlike an encounter on 
tI1e street or along a highway, an in-home arrest puts 
tI1e officer at tI1e disadvantage of being on his adver­
sary's ' turf.' An ambush in a confined setting of un­
known configuration is more to be feared than it is in 
open, more familiar surroundings." Commonwealth v. 
Dejesus, 70 Mass.ApR.n 114, 119, 872 N.E.2d 
1178 (2007), quoting from Maryland v. Buie. 494 
U.S. 325, 333, 110 S.Ct 1093, 108 L.Ed.2d 276 
(1990). The Commonwealth must show "articulable 
facts warranting a belief iliat there were one or more 
individuals in tI1e **223 dwelling posing a danger to 
the police or otI1ers present." Commonwealth v. De­
Jesus, supra at 116, 872 N.E.2d 1178. 

Here, Officer Desimone had "articulable facts" to 
justify the sweep, He saw, in plain view, illegal drugs 
lying on a bed, tI1e three men sitting on the bed 
looked extremely nervous, and, when he entered, 
they started moving ilieir hands around, The men 
complied witI1 the officer's request to show their 
hands and not shoot him, but kept glancing to tI1eir 
right at a part of tI1e room ilie officer could not see. 
Finally, the officer heard some movement-shuffling 
or scuffling-from tI1e room, obviously not coming 
from the three men on tile bed. The officer had reason 
to believe that someone else was in the room and an 
"objective concern for [his] safety." Common wealth 
v. Dejesus, supra at 120, 872 N.E.2d 1178. See 
Commonwealth v. Torres. 433 Mass. 669, 675, ~5 

N.E.2d 945 (2001). As tI1e officer looked into the 
room, the defendant dropped something into a trash 
bin that made a tI1ump and tI1at he reasonably ould 
have suspected to be a gun (indeed, as it turned out, ' t 
was). As the gun was in plain view and was in reach 
of ilie defendant, the officer properly seized the gun. 

Consequently, tI1e judge's order suppressing the mari-

~ "'f\"" 'T"\... ........................ n""'~ ....... _ ..... 1I..T ....... 01 .... .;--. ....... 1"\--: ...... rTe r-' .... _. 111 .... _1_ .... 
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juana and gun seized from the defendant's motel 
room must be reversed. 

Order allowing motion to suppress reversed. 

LENK, 1. (dissenting). 
In the course of performing a public service­
collecting a dirty needle at the request of a motel 
manager-Officer Desimone entered the defendant's 
motel *827 room and happened upon dmgs and a gun 
that he had no prior interest in fmding. It is not diffi­
cult to understand why, in trying to retrieve the dirty 
needle as requested, Officer Desimone went to what 
he thought was the motel manager's room, nor is it 
difficult to appreciate how one thing may have led to 
another thereafter. We nonetheless must not lose 
sight of the fact that he was acting in his capacity as a 
police officer when, without a search warrant, he 
entered what our case law has long recognized as a 
home. A police officer can reasonably be expected to 
know that warrantless entries into a home are the 
exception, not the rule, and that he or she must ac­
cordingly tread carefully before crossing the thresh­
old. Unlil(e tlle majority, I see the warrantless entry 
here as being in violation of constitutional protec­
tions. 

Under State and Federal constitutional law, war­
rantless police entries into homes are impermissible 
save where the Commonwealth can demonstrate that 
a challenged entry is justified under one of the nar­
rowly circumscribed exceptions to the search warrant 
requirement. Because there was no urgency of any 
kind here, the Commonwealth correctly does not at­
tempt to justify this entry on the basis of the emer­
gency aid or community caretaking exceptions to the 
warrant requirement. Nor can the Commonwealth 
quite rely upon the consent exception, conceding that 
the unknown woman who opened the door did not 
have the actual authority to consent to Officer Desi­
mone's entry. The Commonwealth accordingly relies 
instead on the doctrine of apparent authority, itself in 
essence an exception to the consent exception. 

In assessing whether the Commonwealth has met its 
burden under tlllS exception, we are to consider 
whether it was objectively reasonable for Officer 
Desimone to have thought that the woman who carne 
to the door actually had the authority to consent to his 
entry. In concluding that the Commonwealth met its 
burden, **224 tlle majority places dispositive weight 
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on the officer's "limited purpose" in being there, and 
almost no weight on what the officer knew about the 
woman and her relationship to the room. In doing so 
the majority overlooks the fact that the latter and no~ 
the former is where the emphasis belongs under our 
case law, which the majority largely ignores in its 
reliance on non-Massachusetts authority. It also over­
looks that, to satisfy the "reasonableness" require­
ment of the Fourth Amendment to the United States 
Constitution, the information on which an officer 
*828 relies in evaluating whether an individual has 
authority to consent must be "seemingly reliable." 
Illinois v. Rodriguez, 497 U.S. 177, 184. 110 S.Ct. 
2793, 111 L.Ed.2d 148 (1990). Because the officer 
knew almost nothing about the woman and her rela­
tionship to the room, and what he did know undercut 
any reasonable belief that she possessed the authority 
to consent, I conclude that the Commonwealtil did 
not meet its burden under the apparent authority to 
consent exception to the search warrant requirement. 
The officer's warrantless entry into the motel room 
was thus constitutionally impermissible. For these 
reasons, I respectfully dissent. 

1. Constitutional Significance of police entry. In a 
recent decision under art. 14 of the Massachusetts 
Declaration of Rights, the Supreme Judicial Court 
reiterated the well-settled principle that "[t]he right of 
police officers to enter into a home, for whatever 
purpose, represents a serious governmental intrusion 
into one's privacy. It was just tItis sort of intrusion 
that tile Fourth Amendment [to tile United States 
Constitution and art. 14 of the Massachusetts Decla­
ration of Rights] [were 1 designed to circrnnscribe by 
the general requirement of a judicial determination of 
probable cause. " Commonwealth v. Peters, 453 Mass. 
818, 819, 905 N.E.2d 1111 (2009), quoting from 
Commonwealth v. Forde, 367 Mass . 798, 80:5, 329 
N.E.2d 717 (197:5), and Commonwealth v. DeJesus, 
439 Mass. 616,619,790 N.E.2d 231 (2003) 

The full protection of the Fourth Amendment and art. 
14 extends to the legitimate privacy expectations of 
motel room occupants. Stoner v. California, 376 U. S. 
483, 489-490. 84 S.Ct. 889. 11 L.Ed.2d 856 (l96-t) 
(guests in hotel rooms enjoy protections against un­
constitutional searches and seizures "[n]o less than a 
tenant of a house, or the occupant of a room in a 
boarding house"). Commonwealth v. Afartinez. 47 
Mass.App.Ct. 839, 842, 716 N.E.2d 1039 (1999) 
("[t]hat tile inhabitants of the motel room had a rea-
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sonab1e expectation of privacy in it is not in dis­
pute"), citing Commonwealth v. Hamilton, 24 
Mass.App.Ct 290,292 n. 5. 508 N.E.2d 870 (l9S7) 
("[o]f course, a motel room is an area protected by 
the Fourth Amendment"). As a residence, albeit a 
temporary one, the defendant's motel room must be 
viewed as a home for purposes of this analysis. 

The sanctity of the home is of central concern in 
Fourth Amendment and art. 14 jurisprudence, and 
warrantless police entry into a home is in and of itself 
a matter of constitutional moment. *829 
Commonwealth v. Peters, supra. SLlch warrantless 
entries into the home are presumptively illegal. 
Commonwealth v. Sondrini, 48 Mass.App. C1. 704, 
707, 724 N.E.2d 748 (2000) . Our case law does not 
recognize a lesser degree of justification for war­
rantless entry of a home when the purpose of the en­
try is not to conduct a search. "The reason for tl1e rule 
against warrantless entry 'is to protect the physical 
integrity of the home from warrantless police intru­
sion.' " Commonwealth v. Rogers, 444 Mass. 234. 
237. 827 N.E.2d 669 (2005), quoting from 
**225Commonwealth v. Sanna, 424 Mass. 92. 96 n. 
9,674 N.E.2d 1067 (1997). 

There are circumstances that may justify warrantless 
entry into a home, but these exceptions have been 
described as "few," "exceptional," and "jealously and 
carefully drawn." Commonwealth v. DiGeronimo, 38 
Mass.ApD.Ct. 714. 721. 652 N.E.2d 148 (1995) , cit­
ing Katz v. United States, 389 U.S. 347,357.88 S.Ct. 
507, 19 L,Ed.2d 576 (1967), and GM. Leasing Corp. 
v. United States, 429 U.S. 338, 352-353. 358. 97 
S.C1. 619, 50 L.Ed.2d 530 (1977), and quoting from 
Jones v. United States, 357 US. 493. 499, 78 S.Ct. 
1253,2 L.Ed.2d 1514 (1958). See Commonwealth v. 
Knowles, 451 Mass. 91, 94. 883 N.E.2d 941 (2008) 
(exceptions "for police officers performing their 
community caretaking function and for emergencies" 
have been "carefully carved out" FNl). "Warrantless 
entries into the home are prohibited by the Fourth 
Amendment ... and art. 14 ... absent either probable 
cause and exigent circumstances or consent." 
Commonwealth v. Rogers, 444 Mass. at 236, 827 
N.E.2d 669. It is the goverrunent's burden to establish 
that the warrantless entry at issue is justified under 
one of the recognized exceptions. " [IJt is the Com­
monwealth's obligation to establish its theory of entry 
and prove lawful entry based on that theory. " ld. at 
245,827 N.E.2d 669. 
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FN1. It is unclear whether the community 
caretaking exception applies to warrantless 
entries of homes. See Commonwealth v. 
Sondrini, 48 Mass.ApD.Ct. at 706-708 & n. 
3, 724 N.E.2d 748 (Justice Kaplan, writing 
for the court, noted, "For purposes of tlle 
present case we assume for the benefit of the 
Commonwealth that the caretaking, so­
called, can extend to entrance into a resi­
dence, although there is some opinion that 
its field of operation is the situations of di­
minished e>"'Pectations of privacy, such as 
intrusion into automobiles"). In any event, 
with both the emergency aid and the com­
munity caretaking exceptions, when the of­
ficer decides to carry out such functions, 
there must be an "objective basis ... for be­
lieving that the defendant's safety and well­
being or that of the public was in in1mediate 
jeopardy." Commonwealth v. Knowles, 451 
Mass. at 95,883 N.E.2d 941. 

2. Consent exception to search warrant requirement. 
Here, ilie Commonwealth proceeded on the theory 
that the officer's *830 warrantless entry into the de­
fendant's motel room was based on consent given by 
the third party who opened the defendant's motel 
room door. The Commonwealili concedes that the 
unidentified woman FN2 did not have actual authority 
to consent to the entry. The Commonwealth instead 
maintains iliat the entry was justified by the doctrine 
of apparent authority. To withstand the prohibition of 
the Fourth Amendment against unreasonable searches 
and seizures, when police officers act on the basis of 
the apparent auiliority of an individual to consent to 
an entry, the "determination of consent to enter must 
' be judged against an objective standard: would the 
facts available to the officer at the moment .. ' "war­
rant a man of reasonable caution in the belief' , that 
ilie consenting party had authority over the prem­
ises?" Illinois v. Rodriguez, 497 US. 177, 188, 110 
S.Ct 2793, 111 L.Ed.2d 148 (1990), quoting from 
Terrv v. Ohio, 392 U.S. L 21-22, 88 S.Ct. 1868, 20 
L.Ed.2d 889 (1968). Commonwealth v. Rogers. ';'-H 
Mac;s at 249, 827 N.E.2d 669 (Greaney, 1. , dissent­
ing). 

FN2. The only witness for the Common­
wealth at the motion hearing was Officer 
Desimone. While the defendant, his cousins, 
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and his father, to whom Victor had rented 
the room, had all been arrested, the unidenti­
fied woman was not. There is no identifying 
information of record concerning her. 

When determining whether a third party has actual 
authority to consent to entry of the defendant's home, 
the focus is "on the relationship between the con­
senter and **226 the property searched, not the rela­
tionship between the consenter and the defendant." 
Commonwealth v. Noonan, 48 Mass. App. Ct. 356, 
362, 720 N.E.2d 828 (1999) , quoting from United 
States v. lvfcAlpine, 919 F.2d 1461, 1464 (lOth 
Cir.1990). FN3 A third party with actual authority to 
consent must possess "conunon authority over or 
other sufficient relationship to the premises or effects 
sought to be inspected." United States v. Matlock, 
415 U.S. 164, 171, 94 S.Ct. 988, 39 L.Ed.2d 242 
(1974). The doctrine of apparent authority comes to 
the fore when the third-party consenter *831 does not 
in fact have actual authority, but where it was objec­
tively reasonable at the time for the police to have 
believed she did. The focus of the inquiry remains 
unchanged, and what matters is what the officer knew 
about the relationship between the third-party con­
senter and the premises or effects sought to be in­
spected. The police officer need 110t have been right 
about the facts concerning the third party's authority 
over the premises-he or she may, after all, have been 
provided facially reasonable but nonetheless incorrect 
information. Illinois v. Rodriguez. 497 U.S. at 186, 
110 S.Ct. 2793. Both United States and Massachu­
setts law, however, require that the officer be reason­
able in thinking that the facts known to him or her at 
the time of entry, if correct, would add up to the con­
senter having such authority. 

FN3 . The majority, 74 Mass.App.Ct at 825, 
911 N.E.2d at 222, quotes the observation in 
Commonwealth v. Noonan. supra, that the 
consenting party "can surely be taken to 
have given as much consent as she had 
power to give," implying that the Noonan 
court thereby drew a difference between au­
thority to consent to mere entry as opposed 
to authority to consent to a search. In fact, 
no such distinction is drawn in Noonan. 
There, the consenter had authority to "give 
consent to a search," and in fact she did so. 
Hence, the phrase "as much consent as she 
had power to give," ibid., meant the ultimate 
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power a cotenant can have: power to consent 
to search. There is not even a suggestion in 
Noonan that a lower standard might be con­
sidered for evaluating a limited type of con­
sent power dependent on the purpose of en­
try. 

In determining what might be sufficient to establish 
the existence of apparent authority to consent, we 
look to Massachusetts precedent..FN4 Most recently, in 
Commonwealth v. Porter p , 73 Mass. App.Ct. 85, 
895 N.E.2d 775 (2008) , further appellate review 
granted, 453 Mass. 1101, 901 N.E.2d 137 (2009), we 
upheld the warrantless entry of a resident's room in a 
homeless shelter by the police, who accompanied the 
shelter's director at her request. Id. at 86, 895 N.E.2d 
775 . Although we concluded that the shelter director 
in fact had actual authority to consent to police entry, 
see id. at 87-89, 92·93, 895 N.E.2d 775, we also de­
termined that "the police-based upon their independ­
ent review of tile manual [which informed residents 
that room searches were shelter policy], [the direc­
tor's] status as the director of the shelter, and their 
discussions wit11 her about prior searches-could rea­
sonably have concluded ... that [the shelter director] 
had the common authority to authorize entry into 
[the] room .... " Id. at 95,895 N.E.2d 775. 

FN4. To date, no warrantless police entry 
has been upheld in Massachusetts solely on 
the basis of apparent authority to consent; 
rather, the entries upheld to date have in­
volved apparent authority as an alternative 
basis to actual authority, which also existed. 

In Commonwealth v. Rogers. 444 Mass. at 247, 827 
N.E.2d 669, the majority did not reach the questions 
of actual or apparent authority to consent because 
they determined that the third party's consent had not 
been shown to have been freely and voluntarily 
given. Justice Greaney, writing in dissent, did reach 
these issues **227 and reasoned that the facts suffi­
ciently established both actual and apparent *832 
authority. He noted that Rose, tlle woman who an­
swered the door to tl1e defendant's apartment between 
4:40 and 5:00 A.M., was known to the officer who 
sought entry; she was someone he had seen previ­
ously in the defendant's company and at the apa.rt­
ment. Id at 247-248, 827 N.E.2d 669. " [H]er re­
sponse to his question as to the defendant's wher -
abouts was spontaneous and immediate, and she gave 
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no outward indication that she was uncertain as to 
whether she should, or should not, adrrtit the offi­
cers." Id. at 249, 827 N.E.2d 669. The officer knew 
that Rose "was not just a casual guest of the defen­
dant," and the officer "had every reason to believe 
that Rose was aiding the defendant in selling cocaine 
from that apartment." Ie/. at 248. 827 N.E.2d 669. 
Given this, Justice Greaney wrote, it was reasonable 
for the officer "to assume that Rose was part of the 
defendant's operation and could authorize him to en­
ter the apartment to speak with the defendant." Id. at 
249.827 N.E.2d 669. 

In Commonwealth v. iv/aloner, 399 Mass. 785. 787-
788, 506 N.E.2d 1147 (1987), the live-in boyfriend of 
the homeowner had both actual and apparent author­
ity to consent to a police officer's entry into their 
home in order to remove a trespasser and arson sus­
pect. The boyfriend was a lawful occupant and an­
swered the door in the presence of his girlfriend, a 
woman the police knew to be the homeowner and 
who lodged no objection to their entry. See 
Commomvealth v. Allen, 54 Mass.App.Ct. 719, 721, 
767 N.E.2d 1086 (2002) (police officers may conduct 
warrantless search of home "when authorized to do 
so by any competent person who reasonably appears 
to exercise common authority over the place to be 
searched" and whose consent is freely given). 

The dearth of information known to Officer Desi­
mone about the woman from wllom he sought entry 
to the motel room and her relationship to that room 
stands in stark contrast to the foregoing cases. Officer 
Desimone testified that he had been to the motel ear­
lier that day to deal with a prostitution problem in 
one of the rooms. He knew that the motel was also 
rife with drug problems, that a major drug investiga­
tion by the State police was in the works, and that he 
was frequently called to the motel on official police 
business. He went in uniform around 10:00 P.M. to 
room 138 looking for Victor, the motel manager, in 
order to retrieve a dirty needle as Victor had earlier 
requested. It is unclear whether Officer Desimone 
expected to find the dirty needle in room 138 or to be 
directed by Victor to a different *833 room. The offi­
cer had not been able to take the needle earlier be­
cause he was called away from the motel to deal with 
an emergency elsewhere. The officer had never been 
to room 138 before but knew from looking daily at 
the motel guest register (a practice, however, that bad 
ended tllree months prior to the incident) that Victor 
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had been known to stay in room 138. He knocked on 
the door, saying, "Hello, Victor." A woman whom he 
had never seen before opened the door, and he said, 
"Hello, is Victor here?" "And she kind of looked at 
me funny-like a deer in the headlights type of look, 
and she said, ' I don't know. ' And that struck me as 
kind of weird, you know? She said, ' I don't lmow.' I 
said, 'Oll....' I showed her .,. the needle holder.... I 
said, 'He asked me to pick up a needle, ' and she said, 
' Oh, okay. ' I said, 'Can I come in?' And she said ... 
like 'Yeah sure.' " "She appeared to be nervous. She 
looked kind of st1umed, and I wasn't sure if maybe 
she was maybe under the influence of drugs or what 
it was, but she looked a little ... staring and just kind 
of shocked look. " 

**228 It is plain from the foregoing that the officer 
had no information about the woman or her relation­
ship to the premises. Until he stepped inside, the offi­
cer did not know that room 138, unlike tlle other mo­
tel rooms he had been in, had two rooms; before en­
tering, then, he understandably thought it "weird" 
that the woman did not know whetller Victor was in 
the same motel room that she was in. The unidenti­
fied woman could have been anyone-a prostitute pay­
ing a visit, a motel employee, a wife or girlfriend 
living with Victor, a visiting sister or friend, someone 
buying drugs-the officer did not have a clue. And he 
did not ask. The majority sees no reason for him to 
have done so, discerning no overt indications that the 
woman lacked authority to consent-she was an adult 
who opened the door without hesitation at 10:00 
P.M., and she did not say that she needed to consult 
with anyone nor did she go back into the room to do 
SO.FN5 However, as was said in Commonwealth v. 

Rogers. 444 Mass. at 240, 827 N.E.2d 669, albeit in 
*834 a slightly different context: "We simply cannot 
... infer so much from so little." Not only did the 
situation seem "weird" to the officer, but also from 
the woman's responses it did not appear that she ei­
ther knew where Victor was or would have any req­
uisite information as to where the needle was, yet tlle 
officer made no further inquiries. Our case law re­
quires more than this to establish tlle exception. 

FN5 . To the extent that the majority relies 
on Commonwealth v. Ocasio. 71 
Mass. App.ct. 304, 882 N.E.2d 34 1. cert. 
denied, --- U.S . ----, 129 S.Ct. 314, 172 
LEd.2d 227 (2008), for the proposition tlmt, 
because the defendant was present in the 
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other room ofroom 138 but did not object to 
the police entry, "the officer had no reason 
to doubt that the woman bad authori1y to 
give consent," 74 Mass.App.Ct. at 824, 911 
N.E.2d at 221, the majori1y overlooks key 
factual differences in Ocasio. As a cotenant, 
of course, the mother in Ocasio had actual 
and apparent autbori1y to consent to the po­
lice entry, and the defendant did not object 
or proteS1 even though the two searches of 
his aparunent occurred while he was stand­
ing at the door to the apartment. Id. at 305-
306, 882 N.E.2d 341. Here, unlike both 
Ocasio, supra, and Rogers, supra at 249, 
827 N.E.2d 669, the officer had already 
made the crucial "apparent authori1y" deci­
sion, entered the motel room, and seen the 
contraband by the time the defendant could 
protest the officer's entry. 

The majority's analysis misconceives the relevant 
inquiry to be made in ascertaining whether the third 
party had apparent authority to consent and, in the 
process, relieves the Commonwealth of its burden to 
establish that the warrantless entry was based on 
valid consent. As in Commonwealth v. Porter P., 
supra; Commonwealth v. Rogers, supra; . and 
Commonwealth v. Afaioney, supra, the Common­
wealth needs to prove that there were facts affinna­
tively known to tlle officer that would permit him 
reasonably to believe that the person giving consent 
had authority over the premises.FN6 It is not enough to 
say that the officer was not aware of any facts show­
ing she had no such authority. Justice Scalia, writing 
for the United States Supreme Court in Illinois v. 
Rodriguez, 497 U.S. at 188, 110 S.Ct 2793, ex­
plained: "[W]hat we hold today does not suggest that 
law enforcement officers may always accept a per­
son's invitation to enter premises. Even when the 
invitation is accompanied by an explicit assertion that 
the person lives there, the surrounding circumstances 
could conceivably be such that a reasonable person 
would doubt its truth and not act upon it without fur­
ther inquiry." 

FN6. On the facts present here, the officer's 
decision to request entry can hardly be said 
to be based on "seemingly reliable ... infor­
mation," Illinois v. RodriRlIez, 497 U.S . at 
184, 110 S.C. 2793 , and, as such, fails to 
meet the "reasonableness" requirement of 
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the Fourth Amendment. Id. at 184-189. 90 
S.Ct. 850. 

**229 The surrounding circumS1ances here, including 
the absence of any information whatsoever about the 
woman or her relationship to the premises, her con­
fused and stunned demeanor, as well as her lack of 
knowledge regarding Victor's whereabouts, would 
cause a reasonable person of caution to question 
whether she was *835 a lawful occupant of the motel 
room with common authority over the premises. A 
reasonable person would not act upon the information 
without further inquiry such as: Who are you? Are 
you staying here? Whose room is this? " [U]nder a 
sound application of the apparent authority rule the 
police must be required to make reasonable inquiries 
when they find themselves in ambiguous circum­
stances .. .. [S]ometimes the facts known by the police 
cry out for further inquiry, and when this is the case it 
is not reasonable for the police to proceed on the the­
ory that ' ignorance is bliss.' " 4 Lafave, Searches 
and Seizures § 8.3(g), at 177 -180 (4th ed. 2004). 

3. The officer'S "limited purpose" entry. In conclud­
ing that the Commonwealth has satisfied the apparent 
authority exception to the warrant requirement, the 
majority places inordinate weight on the officer's 
purpose in seeking to enter tl1e motel room and disre­
gards tl1e officer's lack of information about the 
woman who opened the door. The majority posits 
that because the purpose of the entry was not to con­
duct a search for evidence of criminal activity but to 
perform a public service, the police intrusion into the 
home was of minimal, if any, constitutional signifi­
cance. It relies on a handful of out-of-State cases and 
Federal cases primarily from the Courts of Appeal_~ 
for the Third, Sixth, Seventh, and Ninth Circuits FN ! 

for this proposition, as well for the distinction it 
draws between the consent to enter a home and the 
consent necessary to search for evidence of criminal 
activity, with the former requiring less stringent scru­
tiny of the consenter than tlle latter. Viewing Officer 
Desimone's own noninvestigative intentions as part 
of the totality of tl1e circUll1stances known to him at 
the time, the majority is satisfied that the officer had 
no need to second guess the consent that the woman 
gave him to enter the room for that limited pur­
pose.FN8 

FN7. It is to be noted that the two cases 
from the United States Court of Appeals for 
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the First Circuit cited by the majority as 
support for the relevance of the officer's 
purpose in seeking entry do not deal "\-villi 
apparent authority, but rather with the issue 
of consent. 

FN8. If the officer's limited purpose in seek­
ing entry is pertinent, it is because he com­
mwticated that intention to the woman an­
swering the door. l1le information may have 
reassured her and thereby prompted her to 
allow l1in1 entry but it otherwise has no bear­
ing on her apparent authority to consent. 

There are, of course, any number of good faith non­
investigative reasons that might cause a police officer 
to seek entry to a *836 home at a reasonable hour for 
a "limited purpose," such as in response to com­
plaints about a barking dog or loud music or even to 
ask for a charitable contribution. On the majority's 
expansive view of apparent authority, the police 
would presumably have no need to second-guess the 
consent given them to enter in those circumstances 
either, so long as whoever comes to the door, whether 
or not known to them, does nothing to suggest they 
are without authority to consent. That it might well 
be a nomesident such as a partygoer or a visiting 
neighbor who opens the door would not matter on 
this analysis. In my view, this is a worrisome pros­
pect, the proverbial camel's nose under the tent that 
will erode the search warrant requirement. 

**230 I see no basis, moreover, for relying on non­
Massachusetts authority, particularly when such deci­
sions fly in the face of our established case lawFN9 

Warrantless police entry into a home that *837 can­
not be justified by a recognized and well­
circumscribed exception to the warrant requirement 
is an unreasonable intrusion in violation of the Fourth 
Amendment and art. 14. Officer Desimone may have 
been providing a salutary public service to the motel 
in safely disposing of **231 dirty needles, but there 
was absolutely nofuing pressing or urgent about it 
that necessitated entry into the defendant's motel 
room. llilQ That his intentions were good and his ac­
tions understandable are not pertinent considerations 
in determining whether his warrantiess entry was 
justified by the woman's apparent authority to con­
sent, yet that is all we have here. The officer got con­
sent from someone whom he had no reason to think 
could consent, other than the fact that she opened tile 
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door. Other facts known to hinl undercut the objec­
tive reasonableness of believing the wtidentified 
woman could consent: she is not Victor, she does not 
know what the officer is talking about, she *838 does 
not know where Victor is, and she seems high. That 
leaves just the officer's own intent to enter for a non­
investigative purpose which, in my view, is simply 
not enough to satisfy the apparent authority exception 
to the warrant requirement. 

f:';9. Even if the out -of-State and Federal 
decisional law upon which the majority re­
lies would support its analysis as a matter of 
Federal constitutional law, such case law 
does not in any event construe art. 14 of tile 
Massachusetts Declaration of Rights, which 
has long been recognized as offering greater 
protections than the Fourth Amendment to 
the Unit d States Constitution in the search 
and seizure context. See, e.g., Selectmen of 
~ramingham v. Afunicipal Court oOlle Cih/ 
or Boston, 373 Mass. 783, 786-788, 369 
N .E. d 1145 (1977) ("as matter of Massa-

husetts law, even though it may not be re­
qw d by the Federal Constitution," evi­
dence seized in an illegal warrantless search 
of police officer's home was inadmissible in 
administrative hearing); Commonwealth v. 
Ortiz, 3 6 Mass. 349, 358. 380 N.E.2d 669 
ill.1ID (when analyzing "constitutional pro­
hibitions against unreasonable search and 
seizures," court acknowledged that "our 
State Constitution may afford greater protec­
tions to a person in certain circumstances 
than those required by Federal decisions in­
terpreting the Fourth Amendment"); 
Commonwealth v. Sheppard, 387 Mass. 488, 
508 ll. 22,441 N.E.2d 725 (1982) (Wilkins, 
1.) rev'd on other grounds, 468 U. S. 981, 
104 S.Ct. 3424,82 L.Ed.2d 737 (1984) (not­
ing , the possibility of affording more sub­
stantive protection to criminal defendants 
under art. 14 of the Declaration of Rights 
than under tile Fourth Amendment as ap­
plied through the Fourteenth Amendment"); 
Commonwealth v. Shields. 402 1'vfass. 162, 
176,521 N.E.2d 987 (1988) (Liacos, 1., dis­
senting) ("We have not hesitated to grant to 
our citizens greater protection under art. 14, 
and we should do so here," in contexi of 
roadblock seizures); Commonwealth v. Nat­
too, 452 Mass. 826, 830 n. 3. 898 N.E.2d 
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827 (2009) ("in some instances, [art. 14] 
provides greater protection in the area of 
searches and seizures than does the Fourth 
Amendment"); Commonwealth v. Peters. 
45 3 Mass. at 826 n. 6, 905 N.E.2d 1111 (be­
cause warrantless search of home impermis­
sible under art. 14, court did not need to de­
termine "whether the same conclusion 
would be required by the Fourth Amend­
ment"); Commomj1ealth v. DiGeronimo. 38 
Mass.App.Ct. at 721 n. 8, 652 NE.2d 148 
("a warrantless intrusion that falls afoul of 
the Fourth Amendment will certainly violate 
the presumptively more stringent require­
ments of art. [14 n. 

Our courts have frequently recognized the 
broader protections afforded by art. 14 
while in the course of construing the 
Fourth Amendment. Under our courts' 
analyses of the Fourth Amendment as it 
bears on warrantless police intrusions of 
the home, however, the protections 
deemed afforded by the Fourth Amend­
ment and by art. 14 are sufficiently con­
gruent so as generally not to have occa­
sioned separate analysis under art. 14. 
Compare Commonwealth v. Peters, supra. 
Although acknowledging that the defen­
dant preserved an art. 14 challenge, the 
majority suggests that the issue need not 
be considered because the defendant did 
not separately argue the point. I disagree 
witlI the conclusion that the defendant's 
brief did not adequately argue the issue. 
The brief referred to art. 14 several times 
throughout and rested its arguments on 
both the Fourth Amendment and art. 14. 
Two recent decisions, moreover, counter 
the view taken by the majority that the ab­
sence of separate briefing on the State 
constitutional issue by the defendant pre­
sents such an impediment to our consid­
eration of the issue. See Commonwealth v. 
Peters. 453 Mass. at 819. 823-826 & n. 6. 
905 N.E.2d 1111, and Commonwealth v. 
Means. 454 Mass. 81, 82 n. 1, & 88 n. 1 
907 N.E.2d 646 (2009) 

I also note that ours would not be the first 
State to limit the reach of the apparent au-
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thority exception to the warrant require­
ment based on State constitutional 
grounds. See State v Lopez. 78 Hawai'i 
433 , 446,896 F.2d 889 (1995) Can inva­
sion of plivacy is no less of an ' invasion' 
if the governmental officials are ' reason­
able' in their mistaken belief that the third 
party possesses the authority to consent"); 
'tate v. Mclees, 298 Mont. 15, 994 P2d 
683 (2000) (Supreme Court of Montana 
holding same). 

FN 10. Our case law already takes into ac­
count situations where the police purpose is 
not to sear h for e\·i dence of criminal activ­
ity such as emergency situations requiring 
nonconsensual warrantless police entry into 
homes.. See Commonwealth v. Snell. 428 
Mass_ 66, 774-775 . 705 N.E.2d 236, cert. 
denied, 52 U.S. 1010,119 S.Ct. 2351, 144 
LEd 2d 247 (1999); Commonwealth v. 

Bates, 28 Mass.App.Ct 217. 219-220. 548 
1 .E,2d 889 (1990); Commonwealth v. 
DiGeronimo, 38 Mass.App.Ct. at 722-725, 
65_ .E.2d 148~ Commonwealth v. Allen, 54 
Mass.App.Ct. at 721, 767 N.E.2d 1086. 

).{oreover. thi s is not one of tll0se situations where 
one asks. "What else was the officer to do?" 
Commonwealth v. Davis, 63 Mass. ApR. Ct. 88. 91, 
823 N.E.2d 411 (2005). The officer had clear altema­
u';'eS: be could have asked the woman more questions 
(0 see if she had common authority over the room 
and then have acted accordingly, or he could simply 
bay left, knowing that he was likely to be back at the 
motel in the near future and could get the needle from 
Victor then. What the officer could not do under our 
law is what he did. The motion judge correctly 

. FNll granted the defendant's mahan to suppress. - ' -

FNll. The defendant argues in the alterna­
tive that the motion judge made no findings 
of fact in support of her ruling that the uni­
dentified woman's consent to enter was vol­
untarily given, and that given the woman's 
nervous, stunned, and possibly drug-induced 
demeanor, the officer's comments to her 
about Victor and the dirty needle could ar­
guably have been understood by her to mean 
tllat the police already had pennission to en­
ter and she acquiesced to the uniformed of-

I?\ '1A{'\f\ 'T"t.. ..... ..- ......... _ n ...... ~~ ......... __ .... 1't..T ...... 01 .... .:_ ........ n....,...:".... TTC" r",.._. '"t T ..... _l~,... 
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ficer's claim of authority. See 
Commomvealth v. Rogers, 444 Mass. at 238, 
827 N.E.2d 669 ("In meeting its burden of 
establishing voluntary consent to enter, the 
Commonwealth must provide us with more 
than an ambiguous set of facts that leaves us 
guessing about the meaning of this interac­
tion and, ultimately, the occupant's words or 
actions"). Because I would affirm the allow­
ance of the motion to suppress on the basis 
that the Commonwealth failed to establish 
the woman's apparent authority to consent, I 
do not address tIlis contention further. 

Mass.App.Ct.,2009. 
Com. v. Lopez 
74 Mass.App.Ct. 815,911 N.E.2d 214 
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