





I. FACTS AND PROCEDURAL HISTORY

Ruby McDonough is 62 years old. She suffered a stroke in
2001 and was partly physically immobilized as a result, causing
her to need a wheelchair. She also suffers from “expressive
aphasia” which is a disorder of language involving an inability
to communicate through spoken or heard speech or written:
language. Ms. McDonough has lived in a nursing home since 2001

and is “disabled” as that term is defined by the Americans With

Disabilities Act, 42 U.S.C. §12101(2).

In early 2009, Ms. McDonough reported that she had been
sexually assaulted by Kofi Agana, an aide at the nursing home
where she lives. She explained, primarily by answering yes and
no gquestions and using hand gestures, that Agana touched her
genitals and breasts. Nursing home officials told police that
Agana had been suspected in a similar incident months earlier
but when the elderly woman involved in that case, who has
dementia, reported what happened, it was described as a

misunderstanding and no charges were brought.

According to Ms. McDonough’s primary care physician, Ms.
McDonough’s cognitive capacity to understand and appreciate the
circumstances of hei life experiences and surroundings was left
largely unaffected by the stroke: She “is in good general

health except for expressive aphasia which makes her unable to



articulate words .. she is not mentally incompetent.” (Exh.2,
pg.4) Ms. McDonough is able to answer yes and no questions, and
she can use hand gestures to convey certain information, such as
indicating where on her body she was assaulted, and pointing at
the defendant to identify him as the person who assaulted her.
She can answer other types of questions that require a more

substantive response with interpretive assistance. (Exh.2}.

These strategies enabled police and prosecutors to obtain
information sufficient to charge Kofi Agana with “indecent
assault and battery on a person over the age of 60 or with a
disability”, and initiate a formal criminal complaint in the

Framingham District Court.

During pretrial proceedings, the defense requested a
competency examination of Ms. McDonough under G.L.c.123, §19 and
the court appointed Rosemary Klein, Ph.D., an expert forensic
psychologist. Dr. Klein concluded that Ms. McDonough is
mentally competent.’ (Exh. 2). Ms. McDonough was able to

express to Dr. Klein that Kofi Agana committed a sexual offense

! The court—-appointed expert prepared a written report (Exh. 2)
and testified at the competency hearing. She concluded that Ms.
McDonough is competent, and wrote: “I did not observe any reason
to doubt the witness’s capacity to understand or remember any
information that was given to her. I also did not perceive
there to be any significant problem with understanding the
witness'’'s meaning, so long as I could ask yes and no questions,
allow her to occasionally point to a picture or to her own body,
or to gesture with her ands or to make a frown or a smile with

her face”. (Exh.2, pg.5).



against her as well as other relevant information that indicated
her capacity to recall and relate life experiences reliably.
For example, Ms. McDonough stated at one point *“I want to
testify”, and in response to a question regarding whether Agana
had a *“work-related reason to tough her”, replied, “no, no”.

(Exh. 2, pg.b).

Notwithstanding Dr. Rlein’s conclusion, the court
subsequently required Ms. McDonough herself to testify at a
competency hearing without interpretive assistance. The hearing
lasted approximately 90 minutes during which the defense
proceeded first, and spent more than an hour questioning Ms.
McDonough. The prosecution’s questioning followed and lasted
for about fifteen minutes. The court-appointed expert also
testified. The Jjudge asked no questions of Ms. McDonough on

behalf of the court.

Several weeks later, on September 28, 2009, undersigned
counsel received a copy of the court’s ruling that Ms. McDhonough
“does understand the difference between truth and falsehood, and
her obligation to tell the truth” (Exhibit 1, pg.2), but is “not
competent” to testify. A trial date was then set for December

15, 2009. This appeal follows.

II. FACTS RELEVANT TO THE COMPTENCY HEARING AND RULING

Ms. McDonough was required to testify at the competency



hearing without interpretive assistance. Ms. McDonough's family
members were available and offered to help but were not allowed

to participate.

Defense counsel questioned Ms. McDonough in a manner that
often required her to narrate. For exampie, defensevcounsel
asked her to “describe what happened that night?” Because Ms.
McDonough'’s disability, she was unable to respond in narrative
style. This disability was a significant factor in the court’s

determination that Ms. McDonough is “not competent”. (Exhibit

1, pgs. 1-2).

Defense counsel was also allowed to use unfair tactics
during the hearing. For example, counsel gestured in the
direction of two women sitting in the courtroom and asked Ms.
McDonough, *“Do you know her?” Ms. McDonough replied “no”
because she thought he was pointing at a person she had never
met who was sitting next to her daughter. Defense counsel then
said to the court, *“Your honor, she doesn’t even know her own
daughter”. Ms. McDonough said “no, no, no” but her disability
rendered her unable to explain that she was not referring to her

daughter but rather, to the woman by her side.? Rather than

A proper question to accommodate Ms. Mchonough’s disability and
fairly assess whether she could recognize her daughter might
have involved having the women stand up, one at a time, and
while pointing clearly at a particular woman, asking the
question, “is this your daughter?”



accommodating Ms. McDonough’s need for assistance in explaining
her answer, the court noted in its ruling that Ms. McDonough is
not competent, in part, because of “how easily she is confused

by the phrasing of a question”. (Exh. 1, pg.2).

In addition, the court allowed defense counsel to hide the
defendant from Ms. McDonough's view when asking questions about
the defendant’s identity. All other defendants appearing before
the court would stand at a podium, fully visible to witnesses
and others in the courtroom. But defense counsel had the
accused sit behind a half-wall/petition in the courtroom, so
that Ms. McDonough could only observe the top part of his face -
roughly from the chin up. Because of Ms. McDonough’s physical
disability, which requires her to use a wheelchair, she was
unable to move her body or hoist herself up to beﬁter see the
defendant, When defense counsel asked Ms. McDonough if she
could identify the defendant or see him in the courtroom,
counsel situated his body such that it stood between the
defendant and the witness stand — making it even harder for Ms.
McDonough to have a clear view of the defendant. Nevertheless,
she understood that the defendant was behind the wall and could
see the top part of his face — and she indicated her awareness

of his identity by stating excitedly, “I see you” - “you”.

Defense counsel was also allowed to ask questions that



produced misleading responses, such as: “was anyone else in the
room that night”? Ms. McDonough said “no”, while attempting to
explain with gestures that her roommate was separated by a
curtain that prevented her from seeing Qhat the defendant was
doing. Defense counsel followed up with the question, *“so there
was nobody else in the room, is that your testimony”? Ms.
McDonough replied “no”, meaning his statement was wrong, but
defense counsel recharacterized her testimony to suggest that
she meant there was nobody else anywhere in the room — and then
he used this incorrect characterization to argue that Ms.
McDonough is incompetent because she has difficulty perceiving
reality given that she does, in fact, have a roommate and the

roommate was in the room at the time of the incident.

Rather than accommodating Ms. McDonough and allowing her to
use interpretive assistance, the judge relied on Ms. McDonough's
disability to support his determination that she is “not
competent”: “During the hearing it became apparent that the
alleged victim could not recount any of the details of the event
other than by answering mainly leading questions “Yes” or *“No”.
When asked a questioh that required a narrative, she made
obvious efforts to answer but became frustrated and could not.”
(Exh. 1, pg.l). The court repeated +this rationale in its
concluding paragraph noting, *“The alleged victim is simply

incapable of providing any narrative”. (Exh. 1, pg.2).



The court also wrote that Ms. McDonough “was allowed to
write her answers”, (Exhibit 1, pg.l), suggesting that this was
a form of accommodation, even though individuals with expressive
aphasia suffer from deficits that interfere with their ability
to translate language into written words. ‘The court nonetheless
noted in support of its ruling that Ms. McDonough’s writing “was
not legible” and that after several attempts to respond to
questions in writing, “she became frustrated and refused to

write any more answers”.’

ITI. ARGUMENT

1. Petitioner Has A Right Under Title II of the ADA to a
Competency Evaluation That Accommodates Her Disability and
Fairly Determines Her Competency Without Discrimination

Title II of the Americans with Disabilities Act of 1990, 42
U.8.C. § 12131 et seq., provides that “no qualified individual
with a disability shall, by reason of such disability, be
excluded from participation in or be denied the benefits of the
services, programs, or activities of a public entity, or be

subjected to discrimination by any such entity.” 42 U.S.C. §

12132.

The ADA implementing regulation imposes on public entities

the duty to provide appropriate auxiliary aids and services

3Many expressive aphasia patients have excellent understanding
and cognition but cannot read, spell and/or produce language in
written form,



where necessary to afford an individual with a disability an
equal opportunity to participate in, and enjoy the “same
benefit, or to reach the same level of achievement as that
provided to others”. 28 C.F.R. § 35.130(b)(1l) (ii and iii). 1In
determining what type of auxiliary aid or service should be
provided, a public entity shall give primary consideration to

the request of the individual. 28 C.F.R. §35.160.

Ms. McDonough has amply demonstrated that she was denied
the effective assistance of “auxiliary aids and services” in
that she was made to testify without any assistance whatsoever
despite offers from her family to provide such support. This
assistance would have enabled her to communicate more
effectively, understand questions put to her, and have her

answers characterized fairly and conveyed to the court reliably.

Far from accommodating Ms. McDonough, the court effectively
allowed her disability to be used as a sword against her because
the very things that manifest as expressions of Ms. McDonough’s
disability, such as her inability to provide a narrative form of
testimony, served as the bases for the court’s determination

that she is “not competent”.‘

‘The court’s ruling also implicates Ms. McDonough’s rights under
state law. Article 114 of the Massachusetts Constitution
prohibits discrimination against the disabled in any program or
~activity within the Commonwealth and G.L.c.93, §103 guarantees

10



The court’s failure to abide the ADA led to an erroneous
determination that Ms. McDonough is “not competent” to testify,
which has caused Ms. McDonough to be “excluded from
participation.in or denied the benefits of” the judicial system,
a public program under ﬁhe ADA. 42 USC §12101(3); 42 u.Ss.C. §
12132; 28 C.F.R. § 35.160.

2. The Court Abused its Discretion in Ruling that Ms.
McDonough is “Not Competent” to Testify.

A person is competent to be a witness in a judicial
proceeding if he or she has (1) the general ability or capacity
to observe, remember, and give expression to that which he or
she has seen, heard, or experienced, and (2) an understanding
sufficient to comprehend the difference between truth and
falsehood, the wickedness of the latter, and the obligation and
‘duty to tell the truth, and, in a general way, belief that
failure to perform the obligation will result in punishment.

Commonwealth v. Allen, 40 Mass. App. Ct. 458, 461 (1996);

Commonwealth v. Brusqulis, 398 Mass. 325, 329 (1986).

Here, the court determined that Ms. McDonough satisfies the
second set of criteria, and that she “does understand the
difference between truth and falsehood, and her obligation to

tell the truth”. (Exh. 1, pg.2). But the court found Ms.

disabled persons equal rights to full protection of laws,
including Article 114 of the Massachusetts Constitution.

11



McDonough “not competent”, nonetheless, presumably under part
(1} of the Allen test, reasoning primarily that she lacks an
ability to provide narrative testimony. This was an abuse of
discretion not only because Ms. McDonough’s limited ability to
narrate is due to a disability for which she received no
accommodations during the hearing, in violation of the ADA, but
also because the Allen standard nowhere requires narration. A
witness need only possess an ability to “give expression” to
that which the witness has seen, heard or experienced. Through
yes and no questions, and with gestures and other assistance,
Ms. McDonough has clearly been able to “give expression” to her
experiences. In fact, Dr. Klein observed: “I also did not
perceive there to be any significant problem with understanding
the witness’s meaning, so long as I could ask yes and no
questions, allow her to occasionally point to a picture or to
her own body, or to gesture with her hands or to make a frown or
a smile with her face.” (Exh.2, pg.5). With assistive support,

such “expression” would be even more effective.

The court’s incompetency ruling was also based on the fact
that Ms. McDonough was “inconsistent” in her testimony, and that

she lacked an ability to recall certain information.’ Neither of

>The factual basis for the court’s finding that Ms. McDonough
failed to recollect information is unclear - and in any event,
there is no evidence she lacks the ability to recall events

12



these factors is sufficient to support a ruling that a witness

is “not competent”. Commonwealth v. Trowbridge, 419 Mass. 750,

755 (1995)(Neither the inability of a witness to remember
specific details of events nor inconsistencies in the testimony
render the witness incompetent to testify, so long as the
witness demonstrates “the general ability to observe, remember

and recount.”) See Commonwealth v. Gamache, 35 Mass. App. Ct.

805, 806—809 (1994)(five year-old permitted to testify about
incidents that allegedly took place when the child was twenty-
one and thirty-three months old despite inconsistencies and her
inability to recall every detail in her testimony).

Although the question of competency rests with the sound
discretion of the judge, this Court long ago ruled that except
in “quite clear cases of incompetency”, courts are encouraged to
let the witness testify and have the trier of fact “make any
proper discount for the quality of her understanding”.

Commonwealth v. Whitehead, 379 Mass. 640, 656 (1980).

Obviously, this is not a “clear case” of incompetency as Ms.
McDonough was deemed competent by the court’s own expert and

received no accommodations to better facilitate her testimony at

the competency hearing.

related to the incident in question. As for Ms. McDonough’s
memory in general, Dr. Klein wrote: “I did not observe any
reason to doubt the witness’s capacity to understand or remember
any information that was given to her.” (Exh.2, pg.5).
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Furthermore, the court took no steps to fairly determine her
competency by modifying the hearing to adapt to Ms. McDonough’s
needs, even though it has long béen settled that the court has
“wide discretion . . . to tailor the competency inquiry to the
particular circumstances and intellect of the witness.”

Commonwealth v. Brusgulis, 398 Mass. 325, 329-330 (1986).

Because no discretionary steps were taken to tailor the
competency hearing, and Ms. McDonough’s needs as a disabled
witness were not accommodated, the judge abused his discretion
in concluding that Ms. McDonough was “not competent” to testify.

3. The Defendant’s Due Process Rights Are Not Violated By
Reasonable Accommodations

In addition to finding Petitioner “not competent”, the court
ruled, without citation, that allowing her to testify would
“adversely affect” the defendant’s right to conduct “meaningful

cross-examination”. (Exh.l, pg.2). The court erred.

The right of confrontation as guaranteed under article 12 of

the Massachusetts Declaration of Rights and its generally

coextensive federal counterpart, Commonwealth v. DeOliveira, 447

Mass. 56, 57 n. 1 (2006), is not absolute and must bend to
competing social interests, such as the rights of a disabled
witness under the ADA and other anti-discrimination laws, and

even the more generic right to “fair treatment” enjoyed by all
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persons who testify in judicial proceedings. Commonwealth v.

Rooney, 365 Mass. 484, 495 (1974).

Interpretive assistance is no more than a language conduit.

United States v. Da Silva, 725 F.2d 828, 832 (24 Cir. 1983);

United States v. Koskerides, 877 F.2d 1129, 1135 (2d Cir. 1989).

Facilitating witness testimony with such assistance does not

violate the confrontation clause. United States v. Nazemian,

948 F.2d 522, 527-28 (9th Cir. 1991).°

Further, limitations placed on cross-examination by a
witness‘s disability do not cause Confrontation Clause problems.
People v. Tran, 47 Cal.App.4th 759, 770 (1996). 1In Tran, the
witness was unable to speak at all or to understand English, so
cross-examination was limited to “yes” and “no” questions that
the victim answered by squeezing the hand of the Vietnamese
interpreter. The court held that this did not violate the
Confrontation Clause and that “the Confrontation Clause
guarantees the opportunity to confront and cross-examine, but
this does not mean that a defendant has a constitutional right

to ask a particular form of question.” Id. at 770. The court

®Whether or not a witness’'s family members,hbecause of a
perceived bias, would be appropriate interpreters at trial, the
right of confrontation does not attach at a hearing to determine
competency. Thus, Ms. McDonough's family members should have
been allowed to provide assistance at the competency hearing.
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emphasized that limitations on cross-examination due to a
witness'’s disability, and not placed by the court, do not

violate the defendant's right to confront the witness. Id.

Iv. CbNCLUSION

The ruling below threatens the safety of all disabled
persons by denying a crime victim access to justice based not on
an inability to appreciate the oath and testify truthfully and
reliably, but because of a language-based disability. The
perception that disabled persons are unable to testify
effectively is one reason they are at increased risk for
criminal violence. According to 2007 data from the U.S.
Department of Justice, the risk of nonfatal violent crimes being
committed against persons with disabilities is 1.5 times higher
than the rate for persons without disabilities. Females with
disabilities have a higher victimization rate than males and
disabled males have a higher rate of victimization than females
without a disability. Other research suggests the increased
risk is even higher. According to Joan Petersilia, Researcher
and Professor of Criminology at the University of California,
Irvine, who recently testified before the California Senate
during Public Safety Committee hearings on “Persons with
Developmental Disabilities in the Criminal Justice System”,
disabled ?eople have a 4 to 10 times higher risk of becoming

crime victims than those without a disability.
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It bears stating the obvious that Ms. McDonough in
particular is now especially wvulnerable because a judge has
declared her “not competent”, thus rendering all those who would

commit crimes against her in the future effectively immune from

prosecution.

ThisAis exactly the opposite of that which is required and
intended by the ADA. The ADA forbids the exploitation of
disabilities as a reason to exclude disabled persons from
participation in public programs and services, such as the legal
system, and obligates‘ state officials to ensure that disabled
persons have equal access to the courts so that violence against
them may be deterred as effectively as it is against the non-

disabled.

In light of the substantial defects in the court’s ruling,
and the manner by which the competency hearing was conducted,
the determination that Ms. McDonough is “not competent” to
testify should be reversed and the matter remanded for trial
with an order that Ms. McDonough be allowed to testify using
“yes” and “no” questions, hand gestures, and with the support of

all appropriate interpretive assistance.’

’oOne such program has already indicated its availability to
provide interpretative and assistive services for Ms., McDonough.
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For all the foregoing reasons, Petitioner respectfully
requests that this Court vacate the incompetency ruling, remand

the matter for +trial and/or issue any other order deemed

appropriate and just.®

Respéctfully submitted,

Wendy J. Murphy

New England Law|Boston
154 Stuart Street
Boston, MA 02116
617-422-7410
BBO#550455

The Vermont Communication Support Project provides Communication
Support Specialists (CSSs) is a specialty program comprised of
highly trained individuals who assist people with communication-
related. disabilities so that they can communicate and
participate effectively in a wide variety of court and
administrative proceedings. The Vermont Courts, Agency of Human
Services Departments and other divisions of State government, as
well as private attorneys, have utilized the CSP's services
throughout Vermont over the past several years. CSSs are
trained to act as interpreters and aides to their clients who
would otherwise be at a disadvantage, due to their disabilities,
when communicating with courts, hearing officers and even their
own attorneys when compared to their non-disabled peers. The
program is currently supervised by Disability Rights Vermont,
Inc. (formerly Vermont Protection and Advocacy, Inc.), Vermont'’s
federally designated Protection and Advocacy System

8This Court can order the appointment of an appropriate
interpreter/facilitator under G.L.c. 221, §92 which provides for
the appointment of “such official interpreters as [are]
necessary for the sessions of the court”. Even when an
appropriate “official” interpreter is not available for a
particular purpose, as may be the case here, the court may
appoint “other interpreters when the services of the official

interpreters are not available”.
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