








whatever, and that its regular procedure, at least in 

District Court, was not to make an inquiry. The 

Commonwealth refers to defense attorney as "appointed 

counsel," (p.4), when in fact he was retained by 

defendant. 

A. THE COMMONWEALTH CANNOT NOT NOW COMPLAIN ABOUT 
THE LACK OF AN EVIDENTIARY HEARING WHEN IN THE 
DISTRICT COURT IT OPPOSED THE HOLDING OF SUCH A 
HEARING. 

The Commonwealth repeatedly (p. 10; p. 11) complains 

about the fact that no evidentiary hearing was held. 

Defendant notes that at no time in the trial court did 

the Commonwealth request an evidentiary hearing. In 

fact, it repeatedly opposed defendant's requests (see 

Exhibit F, p. 2; Exhibit T, p. 1-2) for any hearing at 

which a prosecutor would testify. 2 For the Commonwealth 

to attempt to use the fact that no hearing was held to 

its advantage after repeatedly opposing the holding of 

such a hearing is unseemly at best, and may rise to the 

level of judicial estoppel. See Commonwealth v. Gardner, 

2The o nly reques t b y t he Commo nwe a lth f o r a he ar i ng 
was made in i ts motion to r e cons ider (Exh i bit S, p . 2 ) 
whe r e it r e q uest e d a h ear i n g t o l e arn wh e n d e fen se 
counse l "lea rne d of h i s client 's poss e ss ion o f [the 
rele va n t pol ice report ]. This e xpresse s its wis h for a 
hea ring at which defe n s e c ounsel, but no t the pro secutor , 
wo uld be f o rced t o t es tify . 
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67 Mass.App.Ct. 744, 747 (2006) ("Judicial estoppel, 

which applies equally to civil and criminal proceedings 

is an equitable doctrine that precludes a party from 

asserting a position in one legal proceeding that is 

contrary to a position it had previously asserted in 

another proceeding.") (citations and punctuation 

omitted) . 

The findings made by Judge Singleton were at the 

very least reasonable inferences based on the information 

before him. However, should this Court disagree, the 

proper remedy is to remand this case to the trial court, 

so such an evidentiary hearing can be held. 3 Defendant 

certainly did not and does not object to such a hearing. 

B. THE MOTION JUDGE CORRECTLY FOUND THAT THE 
ASSISTANT DISTRICT ATTORNEY COMMITTED MISCONDUCT. 

1 . THE COMMONWEALTH HAS WAIVED ANY CLAIM THAT 
IT MADE A REASONABLE INQUIRY BY FAILING TO 
PRESENT IT IN THE TRIAL COURT. 

The motion judge found that Assistant District 

Attorney Benjamin Ostrander committed misconduct when he 

claimed to have made a reasonable inquiry concerning 

3Defendant suggested several times that, if there 
was any dispute about the facts, the proper procedure was 
to hold an evidentiary hearing at which Assistant 
District Attorney Ostrander could testify. It was the 
Commonwealth that opposed such a hearing. 
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discovery, when in fact he had made no inquiry whatever. 

Such a finding is not only reasonable, it is virtually 

inescapable. 

In its petition, the Commonwealth argues that it in 

fact made a reasonable inquiry. This argument is 

remarkable in several respects. The Commonwealth never 

made this argument in the District Court, instead 

claiming that its actions4 were not intentional, and that 

defendant was not prejudiced. See Exhibit G; Exhibit H. 

Therefore it is waived. Commonwea~th v. Bettencourt, 447 

Mass. 631, 633 (2006) ("It has long been our rule that we 

need not consider an argument that urges reversal of a 

trial court's ruling when that argument is raised for the 

first time on appeal.") 

2. THE COMMONWEALTH ACTED IN BAD FAITH. 

The failure to claim that a reasonable inquiry was 

made is significant in other respects as well. First, it 

indicates that ADA Ostrander (who authored Exhibits G & 

H) deliberately chose to reframe the issue as, whether 

his failure to supply discovery was intentional, rather 

4Notably, the actions to which the Commonwealth 
referred were its failure to produce discovery, not its 
failure to make reasonable inquiry, which went 
unmentioned. 
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than whether his failure to was intentional. 

This strongly suggests that he knew 

a 

, thus further 

of bad faith. Defendant also notes 

she claimed L, p.7) that the 

had made "absolutely no inquiry," and stated that "if the 

Commonwealth possesses information to the contrary, and 

discloses it, defendant is prepared to stand corrected." 

Id at n.S. It is more than to assume , if 

the Commonwealth truly believed that it had made a 

reasonable inquiry, it would have accepted this offer in 

to avoid this protracted litigation and its 

exposure to sanctions. Its failure to do so is 

Bad faith can also be inferred from the 

Commonwealth's baseless claim made in the District Court 

that needs to show udice in order to obtain 

sanctions, see Exhibit S, p.14 ("The imposition of 

in to Rule 14 is not meant to extend 

to such situations where the defendant did not suffer any 

• If) Con tras t Commonwea.1 th v. Hernandez, 

421 Mass. 2 2BO n.B (1 ) dismi 

absent misconduct or 
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................... "" , "[i]t would, of course, be proper for the 

j 

with 

some other sanction for failure to comply 

order." 

3. FAILURE TO MAKE ANY INQUIRY CANNOT POSSIBLY 
BE A REASONABLE INQUIRY. 

The Commonwealth (p.8) that 

failed to indicate "to whom or to how many 

officers this inquiry should have been " While 

one may quibble what sort of inquiry .is reasonable 

under given circumstances, it cannot be that 

"reasonable as used in Rule 14 can mean no 

whatever. 5 Again, the Commonwealth refuses to 

admi t (in the of a direct ) that it made 

no at all. This is 

, the (p. 10) that the 

not have known that the statement that he had made 

reasonable was false, assumes that a 

could that it was truthful to state 

Court noted in another context, "Humpty 
Dumpty's observation is "When I use a 
word, . it means just what I choose to 

more nor 'The is, 
. which is to be master-that's all.' Carroll, 

anno. ed. 1960) 269." 
v. Commonwea~th, 154, 162 (1972). 
in 
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that he had made a reasonable I when in fact he 

had made none at all. First, one should be able to 

assume a aware of s 

Second, as the 

Commonwealth is quick to note in 

criminal defendants, of the law is no excuse." 

v. 30 31, 33 (1991). See a~so 

th v. O~ivo, 369 Mass. 62, 71 (1975). If this 

maxim to laypersons, it must apply with 

force to members of the 

4. EVEN IF THE COMMONWEALTH IS ALLOWED TO RELY 
ON STANDARD PROCEDURE, RATHER THAN MAKING AN 
INQUIRY, THAT PROCEDURE MUST BE DESIGNED TO 
FIND ALL DISCOVERABLE EVIDENCE. 

The Commonwealth claims that a reasonable inquiry 

would not have the report question. 

First, this assertion rings hollow given that defendant, 

a with no special relationship with the 

was able to procure I the is 

speaking out of both of mouth with to 

this issue. On one hand it claims (pp. 7-8) that it is 

permitted to rely on its procedures, while on 

it claims the it 

are inadequate to discover police reports 
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related to a Both those 

cannot possibly be true. As there can be no 

that defendant is to this report, as it is both 

a 

information, it behooves the Commonwealth to a 

system whereby such can be located. See Gig~io 

v. Uni States, 405 U.S. 150, (1972). "[P]rocedures 

and can be established to carry [ 

prosecutor's] burden and to insure communication of all 

relevant information on each case to every lawyer who 

deals with it." The Commonwealth acknowledges that its 

1S of discovering the existence of 

discoverable material, at least in cross-complaint cases. 

It is likely therefore that countless defendants involved 

in a were never with 

reports to which they were entitled. (The 

Commonwealth (p.8) describes the initiation of a cross-

complaint in an assault and case as " 

support for this remarkable 

assertion. Defendant that in 

kind of a are far from 

are Even if the Commonwealth is allowed to 

on its usual practice, rather than actually making 
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an , that must be to discover 

all discoverable information. Moreover, even if true, 

in no excuses 

any f and 

a reasonable 

However, the 

, Rule 14 

make 

that need not do so, it 

down to a 

to 

, s to 

Court that he had made 

standard, see Giglio, 

the Commonwealth to 

f S 

on its usual 

to substitute the police 

for , and even for the courts 

as the arbiters of the s to 

ensure fair trials." Kyles v. Whitley, 514 U.S. 419, 438 

(1 ) . of course, is , supra. 

It also the plain language of Rule 14. 

The Commonwealth concludes that "the mere failure by 

the prosecutor to ensure that defendant did indeed have 

actual and not just notice of all the police 

reports cannot be with bad faith." not, 

but his failure to make any a rule and 

case law 

Court that he 

with anything but 

, and then to the 

a reasonable inquiry cannot equated 

In short, the Commonwealth 
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seeks to eviscerate the requirement that it make 

reasonable inquiry prior to certifying that discovery 1S 

complete. 

If failure to make any inquiry is acceptable in this 

case, it is difficult to see why it would not be 

acceptable in every case, at least in District Court. If 

this Court had intended the requirement of reasonable 

inquiry not to apply in District Court, it could have 

limited it to Superior Court cases. It chose not to do 

so. It should not now allow the Commonwealth to 

effectively limit the reach of this requirement. 

B . A COURT HAS THE AUTHORITY TO IMPOSE A FINE FOR 
PROSECUTORIAL MISCONDUCT. 

1. ACCEPTING THE COMMONWEALTH'S ARGUMENT WOULD 
OFTEN LEAVE THE COURT WITHOUT A REMEDY EVEN 
WHERE THERE HAS BEEN PROSECUTORIAL MISCONDUCT. 

The Commonwealth argues that the District Court 

lacks authority to impose the $5,000 fine. 

Significantly, it does not indicate what sanction would 

be appropriate in this case. In the District Court, it 

argued that absent egregious misconduct and/or prejudice 

a Court cannot exclude evidence or dismiss a case. See 

Exhibit G, p.13. ("[DJismissal of the charges or even 

disallowing the witnesses' testimony would be a 
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that is from commensurate with the absence of 

by the Commonwealth and the absence of 

to the . ") 

none of these sanctions, one can 

the Court can impose 

wonder what 

the Commonwealth believes are available to a 

judge who finds prosecutorial misconduct that is neither 

egregious nor If this Court adopts the 

will be left without an th's 

means to the th in that 

situation. 

, the Commonwealth cannot be allowed to evade 

sanctions for misconduct simply because the in 

that case not prejudiced. This encourages 

to to seek in the 

the If this Court accepts the Commonwealth's 

argument, the Commonwealth can fail to investigate with 

impunity_ If defendant never the existence of 

, the prosecutor gains an 

If does unearth 

then he or she is almost not udiced, and no 

be Court not encourage 

this "Heads I win, we tie" among 

As the 's Notes to Rule 14 note, 
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"Rights and are thout 

remedies." If this Court adopts the Commonwealth's 

where defendant can 

actual prejudice. 

will exist only in 

ei 

rare cases 

mi or 

The Commonwealth's argument is unsupported law. 

It is settled law a court may impose a fine in these 

"Mass.R.Crim.P. 48, the 

usually dominant role of attorneys rather than clients in 

procedural rule violations, permits the court to impose 

appropriate sanctions upon counsel, including citation 

or costs or a ff 

Commonweal. tb v. 43 Mass. .ct. 185, 190 

(1997) . Indeed, the rule violation at issue in 

was counsel's to honor Rule 14 

discovery obligations (although not accompanied by a 

to See al.so Beit v. 

te and Court ., 385 Mass. 854, 859 (1982) 

("Judges 'have the inherent power to do whatever may 

done j to 

to a fair trial, whenever life, 

liberty, property or character 

Crocker v. of 
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179 (1 1) ) . 

3 . A COURT MAY IMPOSE A FINE I NOT JUST COSTS. 

sanctions 

"must be in the form of costs tailored to the resources 

wasted or as a result of the 

misconduct or a fine to act as a coercive remedy . II . , 

v. , 41 Mass. .ct. I, 5 

(2001). The sanctions imposed in AveLino-Wright were 

payable to the opposing party, thus were "costsll as that 

term is in Rule 48 and 

concedes that costs must be so tailored so as to prevent 

unjust enrichment to the party. However, this 

is not true of a fine, which is what was imposed in this 

case. a is to assure 

compliance with court orders. 6 See Labor 

ReLations Commn. v. River Educators' Assn., 382 

Mass. 4 ,476 (1981) And, while Court 

could have costs 

to chose not to do so. Instead imposed 

a fine. See Steinmeyer, supra at 191 ("Any interest in 

no court order was issued in this case, the 
failure to follow the rules 

treated as court order. See 
Mass.R. 
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the of the rules could be served by 

the ~position upon defense counsel of the costs to the 

or the assessment of a 

. ") . . ) However, should this 

Court agree with the Commonwealth that Rule 14 only 

"deals with remedies that will benefit the defendant," it 

should remand this case for of such a 

Ave~ino-Wright also holds that a court may impose 

sanctions without a of I which is exactly 

what Judge did here. See a~so Commonwea~th v. 

Rogers, 46 Mass.App.Ct. 109, 111-112 (1999). Thus the 

Commonwealth/s to the 14-16) is 

wrong. 

4. THE COURT'S ORDER DOES NOT VIOLATE ARTICLE 
30 OF THE DECLARATION OF RIGHTS. 

Finally, the that a Court Art. 30 

of the of if it orders 

of fines by a District Attorney's office has been 

rejected by this Court "The power 

of the to control its own , the 

of I the actions of officers of the 

court and the environment of the court is a power 
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for a court to 

and do its job of adminis " 

Jus the Court v. Labor 

Re~ations Com'n, 404 Mass. , 57 (1 9), State 

v. , 124 N.H. 171, 179-180 (1983). Seea~so 

v. of Menta~ Hea~th, 6 Mass. 363 1 

365 (1982) ("The inherent power of courts to enter orders 

the of funds extends to 

matters essential to the courts' , to the 

maintenance of their f and to their 

the of . If) This case comes 

squarely within this principle. Courts regularly make 

assessments in various context against governmental 

to 

e. , Nationa~ Gui~d v. At~v,L~~e 

Genera~, 94 F.R.D. 600, 615 (D.C.N.Y., 1982) ("Fines 

costs may be ..... ,LlLIV""""'.'"'UI., even t the United States [for 

di violations]fI); O'Coin's, Inc. v. Treasurer of 

Worcester 362 Mass. 507 (1972) 

county to pay for and tapes for Court.) 

Ironically, the Commonwealth (p.16) Commonwea~th 

v. , 432 Mass. 613, 619 000), in 

this proposition, 

this Court the Commonwealth's that 
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ordering payment by the District 

fees to Mass.R.Cr~.P. art. 30. In 

doing so this Court stated, 

does not 
unless the act unduly 

a core function of a coordinate The 
essence of what cannot be 
creation of interference by one 
the power of another department. (citations and 
punctuation 

In fact, that Gonsalves is 

dispositive of this case. As the Gonsalves Court stated: 

"The order [to pay attorneys I fees] is obviously not an 

nor does it to direct the 

Legislature to make an appropriation." 432 Mass. at 620. 

This is equally true of the order at issue here. 

While it is true that Gonsalves addressed the issue of 

the Court payments to a , rather 

than to the Court, is tinction 

without a /I In cases the District 

s was to funds that the 

Legislature had appropriated for use to a third 
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CONCLUSION 

Judge Singleton acted well within his wide 

discretion. See Commonwea~th v. Giontzis, 47 

Mass.App.Ct. 450, 456 (1999) ("[T]rial judges facing a 

situation of non-disclosure, whether culpable or not, 

possess a reasonably wide range of discretion to remedy 

any problem by tailoring relief to the particular 

circumstances of the case before them,") quoting 

Commonwea~th v. Lapka, 13 Mass.App.Ct. 24, 31 (1982). 
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