














67 Mass.App.Ct. 744, 747 (2006) (“Judicial estoppel,
which applies equally to civil and criminal‘proceedings
is an equitable doctrine that precludes a party from
asserting a position in one legal proceeding that is
contrary to a position it had previously asserted in
another proceeding.’”) (citations and punctuation
omitted) .

The findings made by Judge Singleton were at the
very least reasonable inferences based on the information
before him. However, should this Court disagree, the
proper remedy is to remand this case to the trial court,
so such an evidentiary hearing can be held.® Defendant
certainly did not and does not object to such a hearing.

B. THE MOTION JUDGE CORRECTLY FOUND THAT THE
ASSISTANT DISTRICT ATTORNEY COMMITTED MISCONDUCT.

1. THE COMMONWEALTH HAS WAIVED ANY CLAIM THAT
IT MADE A REASONABLE INQUIRY BY FAILING TO
PRESENT IT IN THE TRIAL COURT.

The motion judge found that Assistant District

Attorney Benjamin Ostrander committed misconduct when he

claimed to have made a reasonable inquiry concerning

Defendant suggested several times that, if there
was any dispute about the facts, the proper procedure was
to hold an evidentiary hearing at which Assistant
District Attorney Ostrander could testify. It was the
Commonwealth that opposed such a hearing.
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discovery, when in fact he had made no inquiry whatever.
Such a finding is not only reasonable, it is virtually
inescapable.

In its petition, the Commonwealth argues that it in
fact made a reasonable inquiry. This argument i§
remarkable in several respects. The Commonwealth never
made this argument in the District Court, instead
claiming thét its actions® were not intentional, and that
defendant was not prejudiced. See Exhibit G; Exhibit H.
Therefore it is waived. Commonwealth v. Bettencourt, 447
Mass. 631, 633 (2006) (“It has long been our rule that we
need not consider an argument that urges reversal of a
trial court's ruling when.that argument is raised for the
first time on appeal.”)

2. THE COMMONWEALTH ACTED IN BAD FAITH.

The failure to claim that a reasonable inquiry was
made is significant in other respects as well. First, it
indicates that ADA Ostrander (who authored Exhibits G &
H) deliberately chose to reframe the issue as, whether

his failure to supply discovery was intentional, rather

‘Notably, the actions to which the Commonwealth
referred were its failure to produce discovery, not its

failure to make reasonable inquiry, which went
unmentioned.



than whether his failure to ingquire was intentional.

This strongly suggests that‘he knew that he had, in
violation‘of the rule, failed to inquire, thus further
supporting a finding of bad faith. Defendant also notes
that she claimed (Exhibit L, p.7) that the Commonwealth
had made “absolutely no inquiry,” and stated that “if the
Commonwealth possesses information to the contrary, and
discloses it, defendant is prepared to stand corrected.”
Id at n.5. It is more than reasonable to assume that, if
the Commonwealth truly believed that it had made a
reasonable inquiry, it would have accepted this offer in
order to avoid this protracted litigation énd its
exposure to sanctions. Its failure to do so is
significant.

Bad faith can also be inferred from the
Commonwealth’s baseless c¢laim made in the District Court
that defendant needs to show prejudice in order to obtain
sanctions, see Exhibit 8§, p.l4 (“The imposition of
sanctions in relation to Rule 14 is not meant to extend
to such situations where the defendant did not suffer any
prejudice . . .") Contrast Commonwealth v. Hernandez,
421 Mass. 272, 280 n.8 (1995) (Although dismissal with

- prejudice improper absent egregious misconduct or
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prejudice, “[ilt would, of course, be proper for the
judge to impose some other sanction for failure to comply

with his discovery order.”

3. FAILURE TO MAKE ANY INQUIRY CANNOT POSSIBLY
BE A REASOHABLE INQUIRY.

The Commonwealth states (p.8)‘that Judge Singleton
failed to indicate “to whom specifically or to how many
officers this inquiry should have been directed.” While
one may quibble about what sort of inquiry is reasonable
under given circumstances, it simply cannot be that
“reasonable incuiry” as used in Rule 14 can mean no
inquiry whatever.® Again, the Commonwealth refuses to
admit (in the absence of a direct question) that it made
no ingquiry at all. This argument is disingenuous.
Similarly, the argument (p. 10} that the prosecutor might
not have known that the statement that he had made
reasonable inquiry was false, assumes that a prosecutor

could reasonably believe that it was truthful to state

°As this Court noted in another context, “Humpty

Dumpty’s observation is appropriate here: “When I use a
word, . . . it means just what I choose it to
mean-neither more nor less.’ . . . ‘The question is,

which is to be master-that’s all.’ Carxoll, Through the
Looking-Glass (Gardner anno. ed. 1960) 269." Rirkpatrick
v. Commonwealth, 362 Mass. 154, 162 (1972). {(Punctuation
in original; citation omitted).



that he had made a reasonable inguiry, when in fact he
had made none at all. First, one should be able to
assume that a trained prosecutor would be aware of his
responsibilities concerning discovery. Second, as the
Commonwealth is quick to note in situations involving
criminal defendants, “ignorance of the law is no excuse.”
Commonwealth v. Belanger, 30 31, 33 (1991). See also
Commonwealth v. Olivo, 369 Mass. 62, 71 (1975). If this
maxim applies to laypersons, it must apply with greater
force to members of the bar.

4. EVEN IF THE COMMONWEALTH IS ALLOWED TO RELY
ON STANDARD PROCEDURE, RATHER THAN MAKING AN
INQUIRY, THAT PROCEDURE MUST BE DESIGNED TO
FIND ALL DISCOVERABLE EVIDENCE.

The Commonwealth claims that a reasonable inquiry
would not have discovered the police report in question.
First, this assertion rings hollow given that defendant,
a layperson with no special relationship with the police,
was able to procure it. Also, the Commonwealth is
speaking out of both sides of its mouth with respect to
this issue. On one hand it claims (pp. 7-8) that it is
permitted to rely on its established procedures, while on

the other hand it claims that the procedures it

established are inadequate to discover police reports
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related to a cross-complaint. Both those assertions
cannot possibly be true. As there can be no disagreement
that defendant is entitled to this report, as it is both
a relevant police repott and contains exculpatory
information, it behooves the Commonwealth to develop a
system whereby such reports can be located. See Giglio
v. United States, 405 U.S. 150, 154 (1972). “[Plrocedures
and regulations can be established to carry [the
prosecutof's] burden and to insure communication of all
relevant information on each case to every lawyer who
deals with it.” The Commonwealth acknowledges that its
system 1s incapable of discovering the existence of
discoverable material, at least in cross-complaint cases.
It is likely therefore that countless defendants involved
in a cross—complaint situation were never supplied with
police reports to which they were entitled. {The
Commonwealth (p.8) describes the initiation of a cross-—
complaint in an assault and battery case as “unique,”
without providing any support for this remérkable
assertion. Defendant suggests that cross-complaints in
this kind of a confrontation are far from unique, they
are commonplace.) Even if the Commonweélth>is allowed to

rely on its usual practice, rather than actually making

11



an inguiry, that practice must be designed to discover
all discoverable information. Moreover, even if true,
this in no way excuses the prosecutor’s failure to make
any inguiry, and reporting to the Court that he had made
a reasonable inquiry.

However, whatever the Federal standard, see Giglio,
supra, Rule 14 explicitly requires the Commonwealth to
make reasonable inquiry. The Commonwealth’s argumént
that it need not do so, it need only rely on its usual
procedure, “boils down to a plea to substitute the police
for the prosecutor, and even for the courts themselves,
as the final arbiters of the government’s obligation to
ensure fair trials.” Kyles v. Whitley, 514 U.S. 419, 438
(1995) . This, of course, is unacceptable. Kyles, supra.
It also ignores the plain language of Rule 14.

The Commonwealth concludes that “the ﬁere failure by
the prosecutor to ensure that defendant did indeed have
actual copies and not just notice of all the police
reports cannot be equated with bad faith.” Perhaps not,
but his failure to make any ingquiry despite a rule and
caselaw requiring it, and then falsely claiming to the
Court that he made a reasonable inquiry cannot be equated

with anything but bad faith. In short, the Commonwealth
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seeks to eviscerate the requirement that it make
reasonable inquiry prior to certifying that discovery is
complete.

if failure to make any inquiry is acceptable in this
case, it is difficult to see why it would not be
acceptable in every case, at least in District Court. If
this Court had intended the requirement of reasonable
inquiry not to apply in District Court, it could have
limited it to Superior Court cases. It chose not to do
so. It should not now allow the Commonwealth to
effectively limit the reach of this requirement.

B. A COURT HAS THE AUTHORITY TO IMPOSE A FINE FOR
PROSECUTORIAL MISCONDUCT.

1. ACCEPTING THE COMMONWEALTH’S ARGUMENT WOULD
OFTEN LEAVE THE COURT WITHOUT A REMEDY EVEN
WHERE THERE HAS BEEN PROSECUTORIAL MISCONDUCT.
The Commonwealth argues that the District Court
lacks authority to impose the $5,000 fine.
Significantly, it does not indicate what sanction would
be appropriate in this case. In the District Court, it
argued that absent egregious misconduct and/or prejudice
a Court cannot exclude evidence or dismiss.a case. See

Exhibit G, p.13. (“[D]ismissal of the charges or even

disallowing the witnesses’ testimony would be a
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that is far from commensurate with the absence of
intentionality by the Commonwealth and the absence of
prejudice to the defendant.’”) If the Court can impose
nene of these sanctions, one can only wonder what |
remedies the Commonwealth believes are available to a
judge who finds prosecutorial misconduct that is neither
egregious nor prejudicial. If this Court adopts the
Commonwealth’s argument, judges will be left without an
effective means to sanction the Commonwealth inAthat
situation.

Surely, the Commonwealth cannot be allowed to evade
sanctions for misconduct simply because the defendant in
that case is not prejudiced. This encourages prosecutors
to fail to seek exculpatory information in the hands of
the police. If this Court accepts the Commonwealth’s
argument, the Commonwealth can fail to investigate with
impunity. If defendant never discovers the existence of
discoverable information, the prosecutor gains an
advantage. If defendant does unearth this information,
then he or she is almost certainly not prejudiced, and no
sanction may be imposed. This Court should not encourage
this “Heads I win, tails we tie” ethic among prosecutors.

As the Reporter’'s Notes to Rule 14 correctly note,
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“Rights and duties are ephemeral indeed without
remedies.” If this Court adopts the Commonwealth’s
argument, remedies will exist only in those rare cases
where defendant can prove either egregious misconduct or
actual prejudice.

The Commonwealth’s argument is unsupported by law.
It is settled law that a court may impose a fine in these
circumstances. “Mass.R.Crim.P. 48, recognizing the
usually dominant role of attorneys rather than clients in
procedural rule violations, permits the court to impose
appropriate sanctions upon counsel, including citation
for contempt or the imposition of costs or a fine.”
Commonwealth v. Steinmever, 43 Mass . Bpp.Ct. 185, 180
{(1997) . Indeed, the rule violation at issue in
Steinmeyer was counsel’s failure to honor his Rule 14
discovery obligations (although not accompanied by a
misrepresentation to the Court). See also Beit v.
Probate and Family Court Dept., 385 Mass. 854, 859 (1982)
(“Judges ‘have the inherent power to do whatever may be
done under the general principles of jurisprudence to
insure to the citizen a fair trial, whenever his life,
liberty, property or character is at stake,’’” guoting

Crocker v. Justices of the Superior Court, 208 Mass. 162,
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179 {1911)).
3. A COURTVMA’Y IMPOSE A FINE, NOT JUST COSTS.

The Commonwealth claims that monetary sanctions
“must.be in the form of costs ﬁailored to the resources
wasted or unnecessarilyAexpended as a result of the
misconduct or a fine to act as a coercive remedy . . .,”
quoting Avelino-Wright v. Wrigﬁt,v4l Mass.App.Ct. 1, 5
{2001). The sanctions imposed in Avelino-Wright were
payvable to the opposing party, thus were “costs” as that
term is used in Rule 48 and in Steinmeyer. Defendant
concedes that costs must be so tailored so as to prevent
unjust enrichment to the aggrieved party. However, this
is not true of a fine, which is what was imposed in this
case. The purpose of a fine is to assure future
compliance with court orders.® See generally Labor
Relations Commn. v. Fall River Educators’ Assn.,, 382
Mass. 465, 476 (198l1). And, while the District Court
could have imposed costs upon the Commonwealth, payable
to defendant, it chose not to do so. Instead it imposed

a fine. See Steinmeyer, supra at 191 (“Any interest in

*While no court order was issued in this case, the
failure to feollow the rules governing mandatory discovery
is treated as violation of a court order. See
Mass . R.Crim.P. 14 (a) (1) (C).
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the vindication of the rules readily could be served by
the imposition upon defense counsel of the costs to'the
Commonwealth of any delay or by the assessment of a
fine.”). (emphasis supplied.) However, should this
Court agree with the Commonwealth that Rule 14 only
“deals with remedies that will benefit the defendant,” it
should remand this case for imposition of such a
Sanction.

Avelino-Wright also holds that a court may impose
sanctions without a finding of contempt, which is exactly
what Judge Singleton did here. See also Commonwealth v.
Rogers, 46 Mass.App.Ct. 108, 111-112 (19889). Thus the
Commonwealth’s argument to the contraryv (pp. 14-16) is
simply wrong.

4. THE COURT'’S ORDER DOES NOT VIOLATE ARTICLE
30 OF THE DECLARATION OF RIGHTS.

Finally, the argument that a Court violates Arxt. 30
of the Massachusetts Declaration of Rightskif it orders
péyment of fines by a District Attorney’s office has been
rejected by this Court in similar situations. “The power
of the judiciary to control its own proceedings, the
conduct of participants, fhe actions of officers of the

court and the environment of the court is a power
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absolutely necessary for a court to function effectively
and do its job of administering justice.” Chief
Administrative Justice of the Trial Court v. Labor
Relations Com'n, 404 Mass. 53, %7 (1%8%8), qguoting State
v. LaFrance, 124 N.H. 171, 179-180 (1983). See alsc
Bradley v. Commissioner of Mental Health, 386 Mass. 363,
365 (1982) (“The inherent power of courts to enter orders
concerning the expenditure of funds extends only to
matters essential to the courts’ functions, to the
maintenance of their authority, and to their capacity to
determine the rights of parties.”) This case comes
squarely within this principle. Courts regularly make
assessments in various context against governmental
agencies. See, e.g., National Lawyers Guild v. Attérney
General, 94 F.R.D. 600, 615 (D.C.N.Y., 1982) (“Fines and
costs may be imposed, even against the United States [for
discoyery violations]”); O©’'Coin’s, Inc. v. Treasurer of
Worcester County, 362 Mass. 507 (1972) (Court could order
county to pay for tape recorder and tapes for Court.)
Ironically, the Commonwealth (p.16) quotes Commonwealth
v. Gonsalves, 432 Mass. 613, 619 (2000), in support of
this proposition, without mentioning that in Gonsalves

this Court rejected the Commonwealth’s argument that
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ordering payment by the District Attorneys of attorneys
fees pursuant to Mass.R.Crim.P. 15 violated art. 30. In
doing so this Court stated,

separation of powers does not requireAthree

watertight compartments within the government.

An act of one branch of government does not

violate art. 30 unless the act unduly restricts

a core function of a coordinate branch. The

essence of what cannot be tolerated is the

creation of interference by one department with

the power of another department. (citations and

punctuation omitted)

In fact, defendant suggests that Gonsalves is
dispositive of this case. As the Gomnsalves Court stated:
“The order [to pay attorneys’ fees] is obviously not an
appropriation, nor does it purport to direct the
Legislature to make an appropriation.” 432 Mass. at 620.
This is equally true of the order at issue here.

While it is true that Gonsalves addressed the issue of
the Court ordering payments to a private party, rather
than to the Court, this is the proverbial “distinction
without a difference.” In both cases the District
Attorney’s office was ordered to pay funds that the

Legislature had appropriated for its use to a third

party.
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CONCLUSION

Judge Singleton acted well within his wide
discretion. See Commonwealth v. Giontzis, 47
Mass.App.Ct..450, 456 (1999) (“"[T]lrial judges facing a
situation of non-disclosure, whether culpable or not,
possess a reasonably wide range of discretion to remedy
any problem by tailoring relief to the particular
circumstances of the case before them,”) quoting

Commonwealth v. Lapka, 13 Mass.App.Ct. 24, 31 (1982) .

Re/pectfully Submitted,
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