


two police reports generated by the defendant’s cross—
complaint against the victim established that the
prosecutor failed to make a “reasonable inquiry” as
required by Mass. R. Cfim. P. 14 (a) (1) (E) (3) which Justice
Singleton found to be “the equivalent of violating a Court
order.”‘ (Attachment p. 3}; He therefore found that
because the prosecutor filed a certificate of compliance
pursuant to Mass. R. Crim. P. 14(a) (1) (E) (3) stating he had
made a reasonable inquiry, this representation violated the
Professional Rules of Conduct 3.3(a) (1). Although he found
that the defendant suffered no prejudice, he stated that
“this type of misconduct, if permitted, carries a great
potential for prejudice for all defendants who appear in
this Court” and therefore imposed “a severe monetary
sanction against the Commonwealth.” (Attachment A, p. 4).
As reasons for its petition, the Commonwealth asserts
that the imposition of this punitive monetary sanction is a
clear error of law for which there is no other available»
remedy. The review of a sanction imposed pursuant to Rule
14 that affects the prosecution of the criminal case could

be appealed in the normal course, see e.g., Commonwealth

v. Zannino, 17 Mass. App. Ct. 73, 75 (1983) {Superior Court
judge to review District Court’s order de novo and appeal

from dismissal can be taken pursuant te Mass. R. Crim. P.



15(b)); Commonwealth v. Clegg, 61 Mass. App. Ct. 197, 202

(2004) {i@terlocutory appeal of sanction of suppression of
evidence), however this punitive fine is ancillary to the
actual criminal case rendering these appellate avenues
unavailable. While Mass. R. Crim. P. 48 does authorize the
impositioﬁ of a “citation fof contempt or the imposition of
costs or a fine” for “willful” viclations of court oxders,
it does not provide an ekpress avenue of appeal for the
imposition of this punitive monetary fine. Contrast Mass.
R. Crim. P. 43 (summary contempt provides contemnor with
right to appeal to the Appeals Court); Mass. R. Crim. P. 44
(criminal contempt provides contemnor with right to appeal
to the Appeals Court). As there is no other remedy
expressly p:ovided to appeal this $5,000 punitive fine, and
this is not the only instance of the imposition of unlawful
sanctions (see Commonwealth’s G.L. c¢. 211 § 3 petition in

Commonwealth v. Farrow, et al., submitted this same day),

this Court should invoke its general superintendence power

of the lower courts to correct these errors and abuses.

G.L. c. 211, & 3.



ABACKGROUND3
The defendant, Ellen Frith, was charged with assault
and battery by means of a dangerous weapon (to wit, shod
- foot) and assault and battery on Sheila McHugh Puopoclo.
(Exhibits A and B). The defendant filed a cross-complaint
against the‘victim, however thét application for complaint
was denied. (Exhibit 0}.
At the defendant’s first pretrial conference date she
was represented by appointed counsel, Attorney Daniel Beck,

to whom the prosecutor provided:

Application for Criminal Complaint

Cambridge Police Incident Report #7009093
Notarized Statement of Sheila McHugh Puopolo
Notarized Statement of Robert T. Puopclo
Information Sheet on Ellen M. Frith

Emails between Harvard Security Officer Hieu Pham,
Daniel Twomey, Nick Pace and Edward Silvey

8 & & & e

(Exhibit C).

The prosecutor did not realize that missing from this
packet were the dates of birth of the victim’s husband,
Robert T. Puopolo, and Harvard Security Officer Hieu Pham
and copies of two police reports generated by the

defendant’s cross-complaint against the victim. (Exhibit

R).

> The facts recited are taken from the court’s record. For
convenience, these documents are separately bound and are
raeferred to herein as Exhibits A-R.



At the next date, Attorney Beck reported to the Court
(Justice Sabita Singh) that he was not certain that the
Commonwealth had met its discovery‘obligations. (Exhibits
F and G). Attorney Beck refused to clarify what hevthought
may be missing, despite Justice Singh informing him that if
he knew anything the Commonwealth had not turned over he
had an obligation to inform the Court. (Exhibit G).
Thereafter, both lawyers signed the pretrial conference
report wherein Attorney Beck indicated by his signature
that he, in good faith, believed the Commonwealth’s
“automatic discovery” was “completed.” (Exhibit D).

That afternoon, Attorney Beck asked the case to be
recalled and informed the Court (Justice Singh) of the
missing two dates of births and asked for sanctions against
the Commonwealth. (Exhibit R). Justice Singh refused to
act on the motion for sanctions and gave the Commonwealth
two weeks to provide the dates of birth. (Exhibits F and
G). The prosecutor provided the dates of birth that sane
davy. (Exhibit E).

Attorney Beck thereafter filed a written motion for
sanctions that was heard by Justice James L. Lamothe, Jr.
(Exhibit F). At the hearing, Attorney Beck argued for the
first time that in addition to the dates of birth missing

from the discovery packet, the Commonwealth also did not



provide a copy of the police report that was generated by
the defendant’s cross-complaint. (Exhibit K). Attorney
Beck had obtained a copy of the police report from the
defendant.who had obtained it directly from the police
department but argued that'despite having it in his
possession, the.prosecutor should be sanctioned as he had
certified that discovery was complete. Justice Lamothe
denied the defendant’s motion for sanctions finding that
the missing dates of birth were inadvertent and that the
prosecutor had signed the certificate of compliance “in
good faith, believing that the Commonwealth had complied
with its discovery obligations.” (Exhibit K). Justice
Lamothe declined to address the added complaint of the
missing copy of the police report as the issue was raised
for the first time at the hearing. (Exhibit K).

Attorney Beck then filed a second written motion for
sanctions that was heard by Justice Severlin B. Singleton,
III. (Exhibit L). Justice Singleton allowed the
defendant’s motion for sanctions finding that “a reasonable
inquiry would have produced such a report” and “the
Commonwealth’s failure to inquire” whether other police
reports existed did not meet the “reasonable inquiry”
required by Rule 14 (a) (1) (E) (3). (Attachment A, p.2, 3).

In addition to finding this to be “the equivalent of



violating a court order,” he found that “[t]he
Commonwealth’s representations within the Prosecution
Certificate of Discovery Compliance that it made a
‘reasonable inquiry’ concerning discovery was knowingly
false and made in bad faith.” (Attachment A, p. 2-3).

Justice Singleton therefore imposed “a severe monetary

penalty against the Commonwealth” of $5,000. {Attachment
A, p. 4-5).
ARGUMENT
I. THE “REASONABLE INQUIRY” DUTY OF MASS. R. CRIM. P.

14(a) (1) (E) (3} WAS MET IN THIS CASE.

Justice Singleton determined that the reasonable
inquiry requirement of Rule 14(a) (1) (E) (3) required the
prosecutor “to contact the police department to find out if
additional police reports existed.” (Attachment A, p. 2).
The Rule does not define “reasonable inquiry” nor is there
caselaw defining what this duty imposes. However, what 1s

reasonable depends on the circumstances. Commonwealth v.

Assad, 393 Mass. 418, 421 (1984).

Here, as argued to Justice Singleton and contained in
the prosecutor’s affidavit (Exhibit R}, in District éourt
the police prosecutor for each police department is the
conduit between the trial prosecutor and the police

department, providing the trial prosecutor with all



discoverable material in the possession of the police
department. The trial prosecutor acted reasonably in
relying on this longstanding practice to ensure he had all
the discoverable material from the police department in
this two-count complaint that stemmed from a brief
altercation betweeﬁ the defendant and the victim, witnessed
by the victim’s husband and a Harvard security guard where
he had been provided a police report as well as written
statements by the victim, her husband, and an email string
containing the written statement of the Harvard Security
guard. The unique circumstance of the initiation of a
cross—complaint by the defendant which resulted in the
generation of a police report under a separate incident
number does not warranf imposing the requirement that
District Court prosecutors must contact the police officers
themselves rather than relying on this longstanding
practice.

Moreover, while Justice Singleton finds that the
Commonwealth failed “to inquire of the police officers,”
'(Attachment A, p. 3), he does not indicate to whom
specifically or to how many officers this inquiry should
have been directed. The reportiné officer for the police
report in support of the application for complaint against

the defendant (Report No. 7003%093) was Alexander Colovos



and the approving officer was Chris Bertolino. The
reporting officer for the police report in support of the
defendant’s application for complaint (Report No. 7008876)
was Joseph Kelley and the approviné officér was Larry
Clarké. The follow-up officer on this report was Detectivé
John Crowley. Indeéd, the trial prosecﬁtor confirmed
receipt of all relevant reports not by contacting the
officers but by having the police prosecutor run the
defendant’s name through the database as both a defendant
and a victim. Requiring such an inquiry in every case
would not be reasonable.
The conduct in this case cannot be found to have
violated Rule 14 (a) (1) (E) (3).
IT. EVEN IF THE COURT DETERMINES THAT A “REASONABLE
INQUIRY” DID OBLIGATE THE PROSECUTOR IN THIS CASE
TO CONTACT THE POLICE DEPARTMENT TO INQUIRE IF OTHER
POLICE REPORTS EXISTED, THE ASSERTION IN THE
CERTIFICATE OF COMPLIANCE WAS NEITHER A “KNOWING

FALSE REPRESENTATION” NOR WAS IT MADE IN “BAD
FAITH.”

Justice Singleton found that because the prosecutor
did not discover the police reports generated by the cross-
complaint then the representation that he had made a
“reasonable ingquiry” in the certificate of compliance
violated Mass. R. Prof. C. 3.3(a)({l) as it was “a faise
representation of fact to {[the] Court.” (Attéchment A, p.

4). However, Rule 3.3(a) (1) prohibits “knowingly” making a



false statement. While Justice Singleton does not make any
specific findings about the prosecutor’s knowledge of
whether the statement was false (nor was any evidentiary
hearing held), it appears that Justice éingleton determined
. that because the prosecutor knew he did not contact the
police department to determine if there wére other poliée
reports then he knew that his assertion that he had made a
;easonable inquiry was false. This reasoning of course
assumes that the reasonable inquiry requirement does indeed

impose such a duty and that the prosecutor knew that the

reasonable inquiry requirement required him in this case to
contact the police department to ask for more police
reports.

While it is true that a prosecutor cannot merely rely
on the information in his files, the facts here are in

contrast to Commonwealth v. Martin where the defendant had

requested scientific reports and the prosecutor did not
inguire with the crime lab as to the existence of such
scientific reports. 427 Mass. 816, 823 (1998). The Court
reasoned that as “[t]lhe prosecutor’s office obviously did
not conduct scientific tests{,] [ilt could not satisfy the
production corder simply by turning over test information
that it had in its files.” Id. Obviously, the prosecutor

had to determine whether the crime lab had scientific

10



tests. Id. Here, the prosecutor was not merely relying on
what was in the prosecution file as he had received more
discoverable material from the ?olice department than what
is typically generated in an assault and battery case. In
the circumstances of this case, having been provided the
extensive discoverable haterial from the police prosecutor,
the prosecutor’s assertion that “the Commeonwealth, to the
best of its knowledge and after reasonable inquiry, has
disclosed and made available all items subject to
discovery” was not a knowingly false statement.

Justice Singleton also found that this representation
in the certificate of compliance was made in “bad faith.”
(Attachment A, p. 4). However, there is absolutely no
support in the record for such a finding (and again, no
evidentiary hearing was held). “In the context of
discovery violations, bad faith exists when a violation was
“willful and motivated by a desire to obtain a tactical
advantage that would minimize the effectiveness of cross-
examination and the ability to adduce rebuttal evidence.”

Commonwealth v. Reynolds, 429 Mass. 388, 398-399 (1999),

gquoting Taylor v. Illinois, 484 U.S. 400, 415 (1988). As
the report number of the omitted police report was actually
referenced in the police report provided to defense

counsel, even if the prosecutor knowingly misrepresented

11



his duty to inguire there can be no claim that such a
misrepresentation was “motivated by a desire to obtain a
tactical advantage.” Reynolds, 429 Mass. at 398. While it
is the practice of the Middlesex District Attorney’s Office
to provide copies of all police reports as opposed to
merely giving notice of tﬁe existence of such reports, the
mere failure by the prosecutor to ensure that the defendant
did indeed have actual copies and not just notice of all
the police reports cannot be equated with bad faith.

III. THE COURT HAS NO AUTHORITY TO IMPOSE A $£5,000
PUNTIVE SANCTION AGAINST THE COMMONWEALTH.

Justice Singleton declined to impose sanctions with
respect to the defendant’s case finding that the defendant
did not suffer any prejudice. :nstead, citing to Mass. R.
Crim. P. 14(c) (1), Justice Singleton noted his “great deal
of discretion as to the sanction [the Court] may impose for
this type of conduct” and imposed a “severe monetary
penalty against the Commonwealth” because of the “great
potential for prejudice for all defendants who appear in
this Court.” While Mass. R, Crim. P. 14 does provide that
the violation of discovery orders authorizes the Court to
“make a further order for discovery, grant a continuance,
or enter such other order as it deems just under the

circumstances,” there is no indication that this Rule

12



authorizes the Court to issue a punitive monetary order
ancillary to the criminal case. Indeed, the Rule deals
with remedies that will benefit the defendant.

Moreover, Rule 14 deals with violations of discovery
orders. Justice Singleton does not cite to the origin of
his authority to impose disciplinary sanctions for what he
believes to be ethical violations. Indeed, the Reporter’s
Notes to Mass. R. Crim. P. 48, which do authorize a
“citation for contempt or the imposition of costs or a
fine” for “willful” violations of court orders, recognizes
the possible remedy of referral to the Board of Bar
Overseers. Mass. R. Crim P. 48. This does not suggest
that Justice Singleton can act in the stead of the Board of
Bar Overseers.

Where monetary sanctions are not imposed pursuant to a
citation for contempt, they must be in the form of costs
“tailored to the resources wasted or unnecessarily expended
as a result of the misconduct” or a fine to act as a
“coercive” remedy to procure compliance with the court’s

order. Avelino-Wright v. Wright, 51 Mass. App. Ct. 1, 5

(2001) (on remand judge reminded to “take care to
articulate the reason or reasons for the assessment and to
explain how the amount was established”). Here, not only

was there no misconduct, but, as the defendant

13



acknowledges, because she already had possession of the
missing police reports, there were no “resources wasted or
unnecessarily expended” as a result of this alleged
misconduct. Indeed, it was Attorney Beck who, aware of the
missing'police report, proceeded to engage in a game of
“hide the‘ball” in order to egploit the prosecutér's
inadvertent error in an effort to try and obtain a
dismissal of his client’s case. See Reporter'sANotes to
Mass. R. Crim. P. 11 (“Rule 11 is designed to promote the
speedy and orderly disposition of cases at a time certain
which is most convenient to all parties, and to that end it
calls upon the defendant’s counsel to aid the court in the
disposition of all preliminary motions and other matters
relative to the pending case”). As it was the defendant
who pursued this unlawful motion for sanctions, the
Commonwealth cannot be assessed for any wasted resources
that resulted.

As the monetary punishment imposed here was clearly
not in the form of reimbursement costs or coercive fines to
compel compliance, but rather to vindicaté the court’s
authority, the contempt is deemed criminal. Mahoney v.

Commonwealth, 415 Mass. 278, 284 (1993), citing Gompers v.

Bucks Stove & Range Co., 221 U.S. 418, 446 (1911) (it is

the purpose of the punishment that determines the nature of

14



contempt proceedings and punishment for “completed acts of
disobedience” is deemed criminal contempt). See also

Manchester v. Department of Environmental Quality

Engineering, 381 Mass. 208, 212 n.3 (1980). Criminal

contempt proceedings must proceed as a criminal case.

‘Mass. R. Crim. P. 44, Milaskiewicz v. Commonwealth, 380

Mass. 153, 156 (1980) (after the effegtive date of the
Massachusetts Rules of Criminal Procedure, unless the
standards of summary contempt proceedings are met pursuant
to Mass. R. Crim. P. 43, criminal contempt proceedings must
proceed aé a criminal case, initiated by complaint, with
the attendant constitutional rights including notice to the
alleged contemnor and a right td be tried by a jury). Not
only isvit doubtful that “the Commonwealth” could be the
defendant in a criminal contempt proceeding, but the
proceedings here most definitely did not proceed as a

criminal case. Int’l Union v. Bagwell, 512 U.S. 821, 838

(1994) (sanction order vacated as the serious contempt fine
imposed was criminal and constitutionally could not be
imposed absent a jury trial).

Recognizing that a punitive fine can be imposed in a
summary contempt proceeding pursuant to Mass. R. Crim. P.
43, the maximum fine “for each contempt” is “no more than

five hundred dollars.” Mass. R. Crim. P. 43(a)(3). As

15



such, even if the identified “misconduct” could be found to
be “contemptuous conduct” that was “seen or heard by the
presiding judge and was committed within the actual
presence of the court,” Mass. R. Crim. P. 43(a) (1), this
Rule does not authorize the imposition of a $5,000 fine.
Not only.is there no authorify in the rules or law to
impose this $5,000 punitive fine, but as the lack of a
specified recipient would require that the money go to the
State Treasurer, G.L. c. 280, § 2, the result would be the
redistribution of $5,000 from one area of the
Commonwealth’s budget back to the State Treasurer. This
reappropriation of taxpayer money that is not connected to
any kind of reimbursement by one agency to another cannot
be a proper exercise of the judiciary’s authority. See
Art. 30 of the Declaration of Rights of the Massachusetts
Constitutidn. See also Gonsalves, 432 Mass. at 619,
(“[tlhe power to direct the spending of State funds is a
quintessential prerogative of the Legislature”).

On this basis alone, the sanction order must be

vacated.
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CONCLUSION
For all these reasons, the Cambridge District Court’s

$5,000 sanction order must be vacated.

Respectfully Submitted,
For the Commonwealth,

GERARD T. LEONE, JR.
DISTRICT ATTORNEY

By: / /%(9#’25"' d

BETHANY STEVENS

ASSISTANT DISTRICT ATTORNEY

Office of the Middlesex District
Attorney

15 Commonwealth Avenue

Woburn, MA 01801

Tel: (781) 897-6848

BBO No. 655366

Dated: ‘f;b;Z?L , 2009
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS TRIAL COURT
DISTRICT COURT DEPT.
CAMBRIDGE DIVISION
CRIM. NO. 0752CR3380

COMMONWEALTH
FINDINGS OF FACT,

RULINGS OF LAW and
ORDER FOR SANCTIONS!

V.

ELLEN FRITH

FACTS

1. On January 15, 2008, the Commonwealth filed a
Prosecution Certificate of Discovery Compliance with this Court
asserting that "after reasonable inquiry, [it had] disclosed
and made available [to defense counsel] all items [ . . . ]
ordered by the Court.” See Mass. R. Crim. P. 14{a) (B}.

2. Although the Prosecution Certificate of Discovery
Compliance indicated that the Commonwealth had provided the
Defendant all discovery ordered by the Court, it had not
provided the dates of birth of its witnesses because 1t had
failed to make a reasonable inquiry of them.

3. On February 12, 2008, defense counsel inquired as to

The order of sanctions was originally entered on September 12, 2008.
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dates of birth of two Commonwealth witnesses.

4. After obtaining the requested information, the
Commonwealth fiied a Supplemental Discovery response on
February 13, 2008 that provided the dates of birth.

5. On April 14, 2008, this Court heard argument on
Defendant’s first motion for sanctions regarding the
Commonwealth’s failure to timely produce the dates of birth of
its witnesses.

6. On April 28, 2008, this Court denied Defendant's
first motion for sanctions. The Defendant then filed a second
motion for sanctions concerning the Commonwealth’s failure to
produce a police report?.

7. The Commonwealth did not produce the police report as
required and never contacted the police department to find out
whether additional police reports existed. A reasconable
inquiry would have produced such a report. The ‘Defendant
obtained this police report directly from the Cambridge Police
Department without the Commonwealth’s assistance.

8. The Commonwealth’s representation within the
Prosecution Certificate of Discovery Compliance that it made a

“reasonable inquiry” concerning discovery was knowingly false

*The Commonwealth had provided other police reports on or before January 15, 2008.
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and made in bad faith.

9. Subsequently, on May 28, 2008, this Court heard the
Defendant’s second motion for sanctions concerning the
Commonwealth’s failure to produce the police report after
certifying that discovery was complete.

'CONCLUSIONS OF LAW

1. The Commonwealth's failure to inquire of the police
officers whether discoverable material (police reports) existed

viclated Mass. R. Crim.P. 14{a) (3). See also Commonwealth v.

Martin, 427 Mass. 816, 823-824 (1998). This faillure is the

equivalent of violating a court order. Mass.R.Crim.P.

14 (a) (1) (C).
2. The Assistant District Attorney violated Mass. R.
Prof. Cond. 3.3(a) (1) ("Candor Toward the Tribunal”) by falsely

representing to this Court that he. had made a reasonable
inguiry.

3. The false representation did not prejudice the
Defendant. However, this type of misconduct, if permitted,
carries a great potential for prejudice for all defendants who

appear in this Court.

4. This Court has a great deal of discretion as to the
sanction it may impose for this type of conduct. Rule 14(c) (1).
5. Among the available sanctions are: dismissal without
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prejudice, Commonwealth v. Hernandez, 421 Mass. 272 (1995);

preclusion of testimony, Commonwealth v. Kater, 432 Mass. 404

{2000); a finding of contempt, Commonwealth v. Rodrigues, 71

Mass.App.Ct. 1119 (2008); assessment of expenses of defendant,

Commonwealth v. Clegg, 61 Mass.App.Ct. 197, 202'(1997); or a

"citation for contempt or the imposition of costs or a fine,"

Commonwealth v. Steinmever, 43 Mass. App. Ct. 185, 190 (1997},

quoting Mass. R. Crim. P. 48.

6. I have carefully considered the type of sanction this
Court can impose while weighing the following factors: " (1) the
prevention of surprise; (2) the effectiveness of Sanctions.less
severe than exclusion; (3) evidence of bad faith; (4) prejudice
to the other party caused by the testimony; and (5} the
materiality of the testimony to the outcome of the case.”

Commonwealth v. Giontzis, 47 Mass.App.Ct. 450, 460 (1999).

7. In consideration of all of the above, I hereby impose
a severe monetary penalty against the Commonwealth because
(1) the misconduct by the prosecutor in making a false
representation of fact to this Court, then failing to promptly

correct it, is serious misconduct, In re Gross, 435 Mass. 445,

452 (2001} (™A knowing misrepresentation to a court is itself a
serious violation®") and (2) the false misrepresentation was
made in bad faith.
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ORDER
Therefore, this Court hereby imposes sanctions against the

Commonwealth in the amount of $5,000.00.

By the Court,

Dated: January 14, 2009
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CERTIFICATE OF SERVICE

I certify that a true copy of the Commonwealth’s
Petition for Extraordinary Relief pursuant to G.L. c. 211,
§ 3 and Index of attached Exhibits was served on James
Arguin, Assistant Attorney General and Chief of the
Appellate Bureau by mail this 27th day of February, 2009.
Although the defendant may not have standing to oppose this

.~ petition, the Commonwealth has also served a true copy of
the aforementioned Petition by mail this same day upon
Daniel Beck, counsel for defendant Frith. Due to the
extensive copying necessary to reproduce the attachments
provided to the Court, the Commonwealth will serve copies
of these attachments on the Attorney General’s Office and
counsel for the defendant by placing copies of these
attachments in the mail on March 2, 2009.

Flbror

RETHANY STEVENS
ASSISTANT DISTRICT ATTORNEY

RECEIVED

FEB 27 2008

MAURA S, DOYLE, CLERK
OF THE SUPREWE JUDICIAL COURT
| " EOR SUFFOLK CQUNTY
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