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I. REQUEST FOR LEAVE TO OBTAIN FURTHER APPELLATE
REVIEW

Pursuant to Mass. R. App. P. 27.1, Defendants-
Appellees Herb - Chambers I-95, Inc. et al., {(the
“Chambers Defendants”)? and Globe Specialty Products,
Inc. (“Globe Specialty”) (together, “Defendants”)
respectfully request that the Court grant{ further
appellate review of the published opinion issued in
this case by the Appeals Court on November 3, 2009.

See Curtis v. Herb Chambers I-95, Inc., 75 Mass. App.

Ct. 662 (2009). A copy of the decision is attached.
The Appeals Court reversed a judgment of the
Superior Court dismissing state law claims as
preempted under the Copyright Act, 17 U.S.C. §301(a).2?
The Appeals Court’s decision 1is contrary to well-
established federal 1law governing the preemption of
state 1law claims that are ‘“equivalent” to federal

copyright claims. See 17 U.S.C. §301(a). As|best the

1 The “Chambers Defendants” refer to defendants-

appellees Herb Chambers I-95, Inc., d/b/a Herb
Chambers Dodge; Silver Star, Inc., d/b/a Herb| Chambers
Kia Lynnfield; David Dinger Ford, 1Inc., d/b/a Herb
Chamber Ford; Herb Chambers of Millbury, Inc., d/b/a
Herb Chambers Chrysler, Plymouth, Dodge; and Herb
Chambers of Rehoboth, Inc., d/b/a Herb Chambers Kia.

2 The BAppeals Court affirmed the dismissal of
state law trade dress claims against the Defendants
and a claim for breach of implied covenant| of good
faith and fair dealing against Globe Specialty.
Curtis, 75 Mass. App. Ct. at 669-70. Defe{%ants do
not seek further appellate review of those rullings.



appiicants can determine, this Court has nof had the
opportunity to provide any guidance to the
Commonwealth’s lower courts concerning the preemption
of state 1law <claims by the Copyright Act, and
certainly has not decided any cases in thig area in
recent history. Absent further appellate review of
the Appeals Court’s decision, litigants will be

permitted to use the courts of the Commonjealth to

pursue state law claims préempted by federal law and
over which state courts lack subject] matter
jurisdiction.

As shown below, all of Plaintiff’s gtate law
claims -- whether styled as claims for interference

with business relations, violation of c¢.93A, or breach

of the covenant of good faith and fair dealing -- are
based on Defendants ‘“produc(ing], publish[ing], and
distribut [ing]” “marketing materials” (adLertising

circulars) that “were substantially similar to those
produced by [Plaintiff].” Compl., Y12 (A copy of the
complaint 1is attached). Federal 1law dictates that
such state law claims are preempted. As one Frominent
treatise recites, “a vright that 1is ‘equivalent to
copyright’ is one that is infringed by the meLe act of
reproduction, performance, distribution or display.
The fact that the state-created right is either
broader or narrower than its federal counterpart will

not save it from pre-emption.” 1 Nimmer on Copyright

A/73219334.8 - 2 -
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§1.01[B] [1] (2008).

Unless reviewed by this Court, the Appeals
Court’s decision will subject all potential copyright
defendants -- including artists, writers, schelars and
bloggers -- to the burdens of 1litigating state law
claims in the courts of the Commonwealth, despite that
such claims are preempted by the federal Copyright
Act, thereby undermining the Congressional purpose of
§301 to establish national uniformity in copyright
law. The decision therefore presents substantial
reasons affecting the public interest warranting
further appellate review.

II. STATEMENT OF PRIOR PROCEEDINGS

The claims initially asserted by Harolld Curtis

(“Curtis”), and now pursued by Susan Curtis,
executrix, (the “Curtis Estate”) (collectively,
“Plaintiff”) have been dismissed three times, once in

the United States District Court for the Diltrict of
Massachusetts and twice by the Essex Superigr Court.
This appeal stems from the third dismissal, the entry
of judgment by the Essex Superior Court (Riley, J.) in
favor of the Defendants on their motion to dismiss all
counts of the Curtis Estate’s complaint.

All three actions challenged the same alleged
conduct of the Defendants: publication of automobile

marketing materials (stand alone fliers inserted into

A/73219334.8 -3 -



newspapers) for the Chambers Defendants that were
printed by Globe Specialty.

On February 8, 2005, the United States District
Court for the District of Massachusetts (Harrington,
J.) granted Defendants’ motions for summary judgment
as to the federal claims for statutory trade dress and
copyright infringement, but declined to exercise
pendent jurisdiction over the remaining sgstate law
claims. The court held that Plaintiff (1) not
produced any non-hearsay evidence to establish that
its advertisements had a secondary meaning ahd, thus,
its trade dress <claims failed and (2) “had not
registered any copyright for the advertisements at
issue, and copyright registration 1is a |condition
precedent to bringing an infringement action.”
Memorandum and Order dated Feb. 8, 2005. Chrtis did
not appeal this decision. The Distri¢t  Court
purported to “transfer” the case to Essex Superior
Court.

Curtis did not file a mnew complaint in Essex
County, but at some point in May 2005, ?he Essex
County Superior Court docketed papers originally filed
in federal court. On November 15, 2006, the| Superior
Court (Tuttman, J.) dismissed the action without
prejudice on the grounds that the federal court had no

authority to “transfer” a case to Essex Superior

Court.

A/73219334.8 -4 -



Plaintiff filed a new complaint in Essex| Superior
Court on or about January 11, 2007. The Complaiht
asserted four state law claims: Common Law Trade
Dress; Breach of the Implied Covenant of Good Faith
and Fair Dealing; Interference with Advantageous
Business Relations; and Unfair and Deceptive Trade
Practices under G.L. c.93A.

Defendants moved to dismiss the complaint on
several grounds, including that the claims were
preempted by the Copyright Act. On December 12, 2007,
the Superior Court granted Defendants’ meption to

dismiss on preemption grounds:

complains is the alleged reproduction
of the decedent’s work and subsequent
unauthorized distribution to the
public. The copying and distribution
of a copyrighted work is an exclusive
right granted to the copyright holder
by the Act. 17 U.S.C. § 106.
Because both parts of the test [for
preemption] are satisfied, this court
finds that Curtis’ claims are
preempted by federal law.

The conduct of which plainti%f

All of Curtis’ claims arise from twe
same conduct, i.e., that Globe
[Specialty] allegedly agreed with tﬁe
Chambers defendants that Globe
[Specialty] would copy and distribute
the decedent'’'s works. As all of the
plaintiff’'s claims arise out of the
defendants’ alleged copyright
infringement, the claims cannot e
said to be rooted in state law. .. The
plaintiff’s claims are preempted by
the Digital Millennium Copyright Act.
Therefore, this court lacks subject
matter jurisdiction over the dispute,
and the plaintiff’s claims must e

A/73219334.8 - 5 -



dismissed. [Memorandum of Decisign
and Order, dated Dec. 12, 2007, at 3-
4 (citation omitted.)]

The Curtis Estate appealed; On November 3, 2009,
the Appeals Court issued its decision revexrsing, in
part, the Superior Court. The Appeals Court affirmed
the Superior Court’s dismissal of Plaintiffi’s trade
dress claim, finding that federal court Jjudgment
collaterally estopped Plaintiff from pursuing that
claim. 75 Mass. App. Ct. at 669-70. The Court also
affirmed the dismissal of the claim assertei against
Globe Specialty for breach of the implied covenant of
good faith and fair dealing (finding no underlying
contract between Globe Specialty and Plaintiff). Id.
at 670.

The Appeals Court reversed the Superior Court’s
dismissal of Plaintiff’s claims against both
Defendants for tortious interference with business
relations and violation of c¢.93A. Id. at 672-73. It

also reversed the lower court’s dismissal of the claim

against the Chambers Defendants for breach of the

implied covenant of good faith and fair dealing. Id.
at 670-72. Viewing the issue as whether feferal law
“immunize [d]” the defendants from liability, the

Appeals Court held that each of the state law claims
involved an ‘“extra element” beyond a copyright claim

and therefore was T“qualitatively different” from

Plaintiff’s failed copyright claims. Id. at 1668, 672.

A/73219334.8 - 6 -



Compare Lee v. Mt, Ivy Press, L.P., 63 Mass. App. Ct.

538, 549 (2005) (“"The fact that a State claim| has more
elements than a Federal claim will not necessarily
save it from preemption ... [Courts instead] 1look
beyond the label and evaluate what right the plaintiff

was seeking to protect or enforce.”).

A/73219334.8 - 7 -



ITII. STATEMENT OF FACTS

Plaintiff’s complaint alleged that the |Chambers
Defendants .owned or operated automobile dealerships
and that Curtis was “engaged in the business of
developing and selling marketing materials and
services to automobile dealerships.” Compl., 991-2.
The complaint also alleged that the | Chambers
Defendants wused Curtis’s advertising materfials for
‘approximately seven months in 2000. 1d., 9s.
According ’to Plaintiff, in February 2001, Globe
Specialty began printing and distributing adEertising

circulars for the Chambers Defendants. Id., 9qn1.

The wrongful conduct alleged in the complaint is

described in paragraphs 11 and 12:

continuing to the present, defendant
Globe [Specialty] duplicated,
distributed and published for the
Chambers defendants and other
dealerships owned by Herb Chambers the
unique and distinctive marketing
materials designed, developed and sold
by Curtis. These materials were
printed by Globe [Specialtyl, pla}ed
by the Defendants in the United States
mail for delivery to the public,
distributed by the Defendants to the
public as 1inserts 1in newspapers #nd
disseminated by the Defendants to the

11.) Beginning in February of 2001 and

public by hand. Distribution was
within and without the County of
Essex. The Chambers defendants ceasged

doing business with Curtis.

12.) To an ordinary observer, the
marketing materials produced,
published, and distributed by he
Defendants were substantially similar

A/73219334.8 -8 -



to those produced by Curtis. ‘he
materials published and distributed by
the Defendants were 1likely to cayse
and in fact caused confusion of the
public and confusion amongst he
automobile dealers who purchased in
the past the products and services‘of

Curtis. Customers of Curtis tho
purchased marketing materials
consistent with the design of he
Curtis promotional piece saw a

substantially similar piece used by
the Chambers defendants at the s#me
time in the same marketing area.
Customers of automobile dealerships
became confused because of similar
sales promotions at the same time |by
competing automobile dealerships. he
promotional materials published nd
distributed by the Defendants were
used so often by the Defendants that
the materials lost their value [to
other automobile dealerships competﬂng
against the Chambers Defendants.
[ (Emphasis added.)]

See also Compl., Intro. (Plaintiff “alleges that
the Defendants wrongfully copied and use promotional

materials developed and owned by [Plainliff] in

violation of state law”) . As the result of
Defendants’ alleged duplication, distribution and
publication of advertising materials “substantially

similar” to Curtis’s materials, Plaintiff alleged that
the Chambers Defendants interfered with Plaintiff’s
advantageous relations with other automobile
dealerships and that Globe Specialty interflled with
Defendants’ advantageous business relations with the
Chambers Defendants. Compl., 923. The very same
conduct was alleged to constitute unfair and deceptive

trade practices under c.93A. See id., Y924-235.

A/73219334.8 ' - 9 -



With respect to the claim for breéch of the
implied covenant of good faith and fair | dealing,
Plaintiff merely alleged, in conclusory fashion, that
the “actions of the [Chambers Defendants] after the
Curtis contracts were completed violated strong public
policies and constituted a breach of the implied

covenants of good faith and fair dealing.” Id., f21.

A/73219334.8 - 10 -



IV. POINTS AS TO WHICH FURTHER APPELLATE REVIEW IS
SOUGHT ‘

1. Whether the Copyright Act, 17 U.sS/C. §301,
preempts state law claims that are based on the legal
theory that Defendants wrongfully “produced,
published, and distributed” marketing materials
“substantially similar to those produced by
[Plaintiff]” and as to which Plaintiff aqserted a

claim of copyright ownership. Compl., 12.

A/73219334.8



V. REASONS WHY FURTHER APPELLATE REVIEW IS
APPROPRIATE

the Purpose of 17 U.S.C. §301 -- to| Ensure a

A. The Appeals Court Decision Is Cthrary to
National, Uniform System of Copyright Law.

The purpose of 17 U.S.C. §301 1is to ensure a
national, uniform system of copyright law, which, in
turn, encourages artists, writers, scholars ahd others
to disseminate works by providing a single legal
framework through which they can protect their rights.
The Act’s preemption provisions obviously are| critical
to advancing this purpose. As the House Report

accompanying the Act explained:

Section 301 [is] one of the bedrock
provisions of [the Copyright Act]. .
By substituting a single Federal
system for the present anachronistic,

uncertain, impractical, and highly
complicated dual system [of common law
and statutes], [section 301] would

greatly improve the operation of the
copyright law and would be much more
effective 1in carrying out the basgic
constitutional aims of uniformity and

the promotion of writing and
scholarship.” [H. Rep. No. 94-1476
(1976), reprinted after 17 U.S.CJA.
§301.]

In furtherance of this Congressional policy, the
Copyright Act, by its express terms, abolished “all
legal or equitable rights that are equivaleﬁt to any
of the exclusive rights within the general scope of
copyright as specified by section 106.”" 17 U.s.cC.

§301(a). As a result, “no person is entitled to any

such right or equivalent right in any such work under

A/73219334.8 - 12 -



the common law or statutes of any State.” Id.

The statute was drafted to “statel] in the
clearest and most unequivocal language possible, so as
to foreclose any conceivable misinterpretation of its
unqualified intention that Congress shall act
preemptively, and to avoid the development| of any
vague borderline areas between State and Federal
protection. .. [T]he States cannot offer .. protection
equivalent to copyright.” H. R. Rep. No. 94-1476
(emphasis added) .

The Appeals Court’s decision directly undermines
this Congressional purpose by allowing litigants to
circumvent federal preemption simply by attaching a
state law label to a claim that seeks to recover on a

right protected by the federal Copyright Act.

B. The State Law Claims Asserted by Plaintiff
Are Preempted by the Copyright Act.

Copyright preemption analysis focuses on two
factors: (1) whether the work in which rights are
claimed comes within the subject matter of copyright
as defined by the Act, see 17 U.S.C. §§102, 301(a),
and (2) whether the state claim “seeks to vindicate
legal or equitable rights that are equivalent to one
of the bundle of exclusive rights already protlected by

copyright law under 17 U.S.C. §106.” Briarpatch Ltd.,

L.P. v. Phoenix Pictures, Inc., 373 F.3d 296, 305 (2d

Cir. 2004) (citations omitted).

A/73219334.8 - 13 -



"In assessing whether [state law] rights are

. . |
equivalent [to copyright rights], courts should focus
on ‘what plaintiff seeks to protect ...’” Yankee

Candle Co. v. Bridgewater Candle Co., 107 F. Supp. 2d

82, 87 (D. Mass. 2000), aff’d, 259 F.3d 25 (ist. Cir.

2001) (citation omitted). State law claims to
vindicate righté of copying, distribution and/or
publication of a work -- i.e., rights “equivalent” to
those provided by the Act -- are preempted)? See,

e.g., Rubin v. Brooks/Cole Publ’g Co., 836 [F. Supp.

909, 922-23 (D. Mass. 1993) (citation omitted) .

1. The Appeals Court’s Ruling that the Extra
Legal Elements of the Claim for Interference
with Advantageous Business Relations Made
the Claim Qualitatively Different| from a
Copyright Claim Misapplies the overning
Standard and Is Contrary to Substantial
Precedent.

Courts “take a restrictive view of what extra
elements transform an otherwise equivalent claim into

one that 1is qualitatively different from a c¢opyright

infringement c¢laim.” E.g., Briarpatch, 373 F.3d at
306 (citation omitted). “[I]f a state-creatled right
is ‘within the general scope of copyright,’ it is

2 Although the Appeals Court’s phrased its

analysis in terms of whether federal law “immunize [d]”
Defendants from liability, 75 Mass. App. Ct.| at 668,
672, the preemption doctrine applies rega?iless of
whether one has a meritorious or -- as here -- a
nonmeritorious copyright claim. See, e.g., Nimmer,
supra, §1.01[B][1].

A/73219334.8 - 14 -



subject to pre-emption, even if the precise contours
of the right differ from any of those conferred by
Section 106.” Nimmer, supra, §1.01[B][1].

Accordingly, a state law claim is not saved from
preemption simply because it requires elements such as
knowledge, intent or ill motive which are not| critical

to a copyright claim. E.g., Briarpatch, 373 F.3d at

306 (“Awareness or intent, for instance, are not extra
elements that make a state law claim quallitatively
different.”). “[Tlhat a state law requires sclienter as

a condition of liability” or that “additional| remedies

might exist under state law” “cannot save the state
law from pre-emption.” Nimmer, supra, §1.01[B][1]

(emphasis in original) .
Thus, the law with ©respect to intentional

interference claims is that

[ilnsofar as unauthorized reproduction
[or] distribution .. ' causes he
plaintiff to lose the benefits that
would flow from an actual or
prospective contract whereby plaintiff
would authorize any such acts, he
rights created by the tort of contract
interference do not appear to differ

qualitatively from rights unQer
copyright; .. The fact that the togt,
unlike copyright infringeme?t,
requires awareness of the conflicting
contract and an intentional

interference with it merely means that
the state-created right 1is narrower
than its copyright counterpart, not
that it 1is qualitatively different so

as to preclude pre-emption. [Nimmer,
supra, §1.01(B] [1] [a] [11] (emphasis
added) . ]

A/73219334.8 - 15 -



In the words of the Act’s legislative history, “to the
extent that the unfair competition concept known as
‘interference with contractual relations’ is merely
the equivalent of copyright protection, it would be
preempted.” H. R. Rep. No. 94-1476.

In this <case, the Appeals Court Dbegan its
analysis of Plaintiff’s interference claim by reciting
the elements of the tort, including that “the
defendants knew of [Plaintiff’ business] relationship”
(i.e., that Curtis had agreed to permit the Chambers
Defendants to use his advertising materials), that
that “the defendants interfered with that relationship
through improper motive or means” (i.e., infringed on
Plaintiff’'s copyright for their own profit), and that
“the plaintiff's loss of advantage zresulted directly
from the defendants’ conduct.” 75 Mass. App. Ct. at
672 (citation omitted). The Court then summarily
concluded that these were “extra elements” rendering
the claim not preempted. Id.

Contrary to the Appeals Court’s ruling, federal
law 7requires more than rote consideration of the
elements of a state law claim to determine whether a
claim is preempted, and ™ [n]Jot every extra eiement is
sufficient to establish a qualitative varianceé between
rights protected by federal copyright law and that by

state law.” Dun & Bradstreet Software Serv., Inc. v.

Grace Consulting, 307 F.3d 197, 218 (3d Cir. 2002).

A/73219334.8 - 16 -
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Here, Plaintiff alleged that  Defendants’
unauthorized reproduction, publication and
distribution of marketing materials that were
substantially similar to materials as to which Curtis
claimed a copyright interfered with Curtis’s ability
to enjoy the benefits of business relationg arising
out of his exclusive distribution of these marketing
materials. Compl., Y911, 12. The Curtis Estate thus
sought to protect rights “equivalent” to the exclusive
rights afforded under the Copyright Act -- the right
to reproduce, distribute and publish a work and
prevent or seek compensation from others who allegedly

infringe these rights. “Such a claim is preempted by

federal law.” Scranton Times, L.P. v. Wilkes-Barre
I

Pub. Co. 2009 WL 3100963, *9 (M.D.Pa. Sept. 23, 2009)

(citations omitted)?; see also John G. Danielgon, Inc.

v. Winchester-Conant Prop., Inc., 322 F.3d 26, 45 (1lst

Cir. 2003) (state <claims arising from “the same
behavior that [plaintiff] alleged gave [rise to
copyright 1liability” are preempted). As the First

Circuit has explained:

£ In Scranton Times, plaintiffs alleged that

defendants intentionally interfered with plaintiffs’
business relationships with funeral home directors by
copying obituaries and publishing them in defendants’
paper. 2009 WL 3100963 at *9. The court followed the
First Circuit decision, Data Gen. Corp. v. Grumman
Sys. Support Corp., 36 F.3d 1147 (1lst Cir. 1994), and
held the claim preempted.

A/73219334.8 - 17 -



[A] state claim  of tortious
interference with contractual
relations may require elements |of
awareness and intentional interference
not necessary for proof of copyright
infringement. And yet, such an actilon
is equivalent in substance to a
copyright infringement claim where qhe
additional elements merely concern the
extent to which authors and their
licensees can prohibit unauthorized
copying by third parties.

Data Gen. Corp., 36 F.3d at 1164-65 (citation| omitted)

(emphasis in original); see also Tingley Sys., Inc. v.

CSC Consulting, Inc., 152 F. Supp. 2d 95, 111 (D.

Mass. 2001) (collecting cases holding interference
claims to be preempted). The Appeals Court's ruling
thus violates federal law and warrants further
appellate review.

2. The ¢.93A Claim, Based Solely on Intentional
Interference, Is Preempted.

As the Appeals Court acknowledged, Plaintiff’s
c.93A claim was based on the same conductt as its
interference claim. 75 Mass. App. Ct. at 73. For
the same reason that the interference ¢laim 1is
preempted, so too is the c¢.93A claim. See Rubin, 836
F. Supp. at 923 (“courts have determined that state
law unfair competition and unfair and deceptive trade
practices claims based solely wupon impermissible

replication of copyrighted material are preempted”) .
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3. The Appeals Court (a) Erroneously Concluded
that the Claim for Breach of the Covenant of
Good Faith and Fair Dealing aga%nst the
Chambers Defendants Was Not Preempted and
(b) Misapplied Rule 8(a)’s Pleading
Requirement.

The Appeals Court held that Plaintiff’s ¢laim for
breach of the covenant of good faith and fair dealing
against the Chambers Defendants escaped preemption
because the claim was based on an alleged “implied
promise to pay for any subsequent usel(s]” of
Plaintiff’s material and therefore was qualitatively
different than Plaintiff’s copyright claims. 75 Mass.
App. Ct. at 671-72.

Like other quasi contract claims, a c¢ldim based
on an 1implied promise to pay what Plaintiff might
recover under the Copyright Act 1s preempted by
federal law. E.g., Nimmer, supra, §1.01(B][1] [g]
(“state law cause of action for unjust enridhment or

quasi contract should be regarded as an ‘eLuivalent

right’ and hence, pre-empted”); Netzer v. Continuit
Graphic Assocs., Inc., 963 F. Supp. 1308, 1322
(S.D.N.Y. 1997) (“Courts have generally concluded that

the theory of unjust enrichment protects rights that
are essentially ‘equivalent’ to rights protected by
the Copyright Act”). For this reasonl alone,
Plaintiff’s implied covenant claim 1is preempteT.
Moreover, as the Appeals Court acknowledged in a
footnote, Plaintiff’s complaint does not contain any

allegation that the Chambers Defendants promised,
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impliedly or not, to pay for any subsequent use of
marketing materials.®" 75 Mass. App. Ct. at 672 n.7.
As the Appeals Court also noted, the terms - of the
alleged contract were not spelled out in the complaint
(nor were they alleged to be in writing). 75 Mass.
App. Ct. at 672 n.7. Rather,lthe complaint alleged
that the Chambers Defendants breached the implied
covenant by reproducing, publishing and distributing
marketing materials without permission. Compl ., 12.
This 1s a preempted claim.

As the First Circuit explained, if a state claim
requires the court to determine whether a plafntiff is
“entitled to compensation because of ‘mere copying’ or
‘performance, distribution or display’ of his [work,]
17 U.S.C. §301l(a) preempts [the state] claim.” Santa-

Rosa Vv. Combo Records, 471 F.3d 224, 227 (1lst Cir.

2006), cert. denied, 550 U.S. 936 (2007). Like other

state common law claims, “a breach of contract claim
based solely upon a promise to refrain from taking one
of the actions reserved exclusively to the copyright
owner should be struck on preemption grounds.” Lee,

63 Mass. App. Ct. at ©551; see also Ritchie wv.

williams, 395 F.3d 283, 287-88 (6th Cir. 2005).

5 In contrast, for example, a claim that a

defendant failed to make a royalty payment due under a
contract would be a non-preempted breach of contract
claim. See, e.g., Nimmer, supra, §1.01([B] [1] [a] [i].
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Because the compiaint did not conBiain any
allegation supporting a reasonable inference |that the
Chambers Defendants owed Curtis any duties above and
beyond those stated in the alleged agreement, the
Appeals Court erred by ruling thét the mere
possibility of a non-preempted claim existing under
some theory not alleged gave the court subje¢t matter
jurisdiction. The Court’s rationale is contrary to
recent decisions setting minimum pleading requirements
under Rule 8(a): “What is required at the pleading
stage are factual ‘allegations plausibly suggesting
(not merely consistent with)’ an @ entitlgment to
relief, in order to ‘reflect [] the threshold
requirement of [Rule 8(a)] that the ‘plain statement’
possess enough heft to ‘sho[w] that the pleader 1is

entitled to relief.'” Tannacchino v. Ford Motor Co.,

451 Mass. 623, 636 (2008), quoting Bell Atl. Corp. V.

Twombly, 127 8. Ct. 1955, 1966 (2007); see also

Ashcroft v. Igbal, 129 S. Ct. 1937 (2009).

In sum, whether analyzed purely as a matter of
preemption or as a matter of the procedural
requirements for stating a viable claim, the Appeals
Court’s ruling was an error of law warranting further

appellate review.
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VI. CONCLUSION

Because the issues in this case concern federal
preemption of state law claims and state court subject
matter jurisdiction, which have yet to be addressed by
this Court, their resolution 1is significant not just
to the parties, but to artists, writers, séh'lars and
all publishers in the Commonwealth. Ihe case
therefore presents substantial reasons affeqting the
public interest that warrant further appellate review

and guidance from this Court.

Respectfully submitted,

Globe Specialty Products, Inc.,

By its,k at rney?,
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Susan M. Curris, executrix,! vs. HErRB CHAMBERS 195, Inc.,?
& others.?

No. 08-P-283.
Bssex. January 16, 2009. - November 3, 2009.

Present: TRaNoOR, Granam, & Rusm, JJ.

Practice, Civil, Motion to dismiss. Limitations, Statute of. Copyright. Federal
Preemption. Jurisdiction, Federal preemption. Collateral Estoppel. Contract,
Implied covenant of good faith and fair dealing, Interference with contractual
relations. Consumer Protection Act, Damages. Damages, Punitive.

The statute of limitations did not bar a civil action brought in Superior Court
within one year of the dismissal in the Superior Court of an action that a
Federal District Court had “transferred” to it, where in the circumstances,
the earlier dismissal in the Superior Court was a dismissal of the original
action for a matter of form within the meaning of G.L. c.260, § 32.
[666-667)

A Superior Court judge properly dismissed, for failure to state a claim on
which relief could be granted, a civil action alleging, inter alia, violation of
common-law trade dress, where, under the circumstances of the case,
principles of collateral estoppel precluded the plaintiff from arguing that
promotional materials underlying the trade dress claim had acquired
““secondary meaning”” or that they were fanciful and thus inherently distinc-
tive [669-670); moreover, the judge properly dismissed, for failure to state
a claim on which relief could be granted, a claim against one of the defend-
ants for breach of the implied covenant of good faith and fair dealing,
where the plaintiff had no contract with that defendant [670}.

The Federal Copyright Act, 17 U.S.C. §§ 101 et seq. (1976), did not preempt
claims alleged in a civil action brought in Superior Court, where, assurmning
that the promotional materials underlying the claims were within the
subject matter of copyright [667-668], the claims for breach of the implied
covenant of good faith and fair dealing [670-672], intetference with advanta-
geous business relations [672], and unfair and deceptive trade practices

1Of the estate of Harold Curtis.

?Doing business as Herb Chambers Dodge.

3Silver Star, Inc., doing business as Herb Chambers Kia Lynnﬁéld; Dave
Dinger Ford, Inc., doing business as Herb Chambers Ford; Herb Chambers of
Millbury, Inc., doing business as Herb Chambers Chrysler, Plymouth, Dodge;
Herb Chambers of Rehoboth, Inc., doing business as Herb Chambers Kia; and
Globe Specialty Products, Inc. .
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in violation of G. L. c. 93A [673] each required probf of at least one addi-
tional element that made those claims qualitatively different from a Federal

copyright claim,

In a civi} action, a claim of interference with advantageous business relations
survived the death.of the plaintiff, where the claim sought a remedy for an
injury to a property interest [673]; likewise, a claim for multipl@-daxpagcs
as a remedy for alleged unfair and deceptive trade practices in violation of
G. L. c. 93A survived the plaintiff’s death, where the multiple damages
provisions of G. L. ¢, 93A not only vindicate the rights of an injured party,
but are part of a legislative scheme designed to serve a broad public inter-
est in the eradication of unfair and deceptive practices in trade or com-
merce [673-677).

CviL action commenced in the Superior Court Department on
February'8, 2007. R

A motion to dismiss was heard by Patrick J. Riley, J.

Robert §. Wblfe for the plaintiff.

- Edward C. Cooley for Herb Chambers 1-95, Inc., & others.

Carol E. Head for Globe Specialty Products, Inc.

Rurm, J. The plaintiff, Susan Curtis (plaintiff), as executrix
of the estate of Harold Curtis (Curtis), appeals from the dismissal
of her complaint alleging four counts against the defendants,
five automobile dealerships (collectively, the Chambers defend-
ants), and Globe Specialty Products, Inc. (Globe).

1.

The co}nplaint alleges that Curtis, while doing business as Cur-
tis & Associates, conceived an idea for advertising to be used by
automobile dealerships and, as an original expression of that idea,
designed and produced distinctive promotional materials. Curtis
sold these materials to dealerships and provided, for a fee, market-
ing services such as direct mail campaigns. Specifically, Curtis
designed, produced, and sold a particularly successful and distinc-
tive advertisement that dealerships used as a direct mailer and/or
newspaper insert. Curtis avoided using his promotional materials
for competing dealerships in the same marketing area at the same
time. This allowed his customers to distinguish themselves from
one another and also insured the value of Curtis’s promotional
materials. Similarly, Curtis limited the frequency of use of his
promotional materials to preserve their impact. '
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During 2000, Curtis contracted with the Chambers defendants
to provide marketing services using his promotional materials.
In late 2000, Globe approached and solicited Curtis for printing
business. Curtis declined to do business with Globe, _

Beginning in early 2001 and continuing at least until Curtis
brought suit, Globe began printing and distributing promotional
materials for the Chambers defendants. These promotional
materials, which were substantially similar to those designed
and produced by Curtis, were distributed by hand and through
direct mailers and newspaper inserts. The Chambers defendants
ceased doing business with Curtis. N

Globe’s promotional materials, which appeared in the same
marketing areas at the same times as Curtis’s promotional materi-
als, confused Curtis’s other customers, namely competing dealer-
ships. Customers of these dealerships were similarly confused,
and Curtis’s promotional materials lost their impact, and value,
due to the frequency of use of Globe’s promotional materials.
The complaint alleges that the defendants knew or should have
known that their conduct would interfere with and impair Curtis’s
business. Curtis demanded in writing that the defendants cease
their conduct, but the defendants ignored this demand. Curtis
consequently lost both his credibility and the ability to sell his
promotional materials and marketing services to dealerships in
the same marketing areas as the Chambers defendants, sustaining
damages.* :

Curtis first filed a complaint in late 2001 in the United States
District Court for the District of Massachusetts. That complaint
contained two Federal and four State claims. The Federal claims
alleged copyright infringement under the Federal Copyright Act,
17 U.S.C. §§ 101 et seq. (1976), and violation of the Lanham
Act, the Federal trade dress statute, 15 U.S.C. § 1125 (1999).
The State claims were for violation of common law trade dress,
breach of the implied covenant of good faith and fair dealing,
interference with advantageous business relations, and unfair
and deceptive trade practices in violation of G. L. c. 93A.

The Federal District Court granted summary judgment on the
two Federal claims. The court found that Curtis had not registered

%Of course we voice no opinion as to whether any of these allegations are
true. For present purposes, as we explain in the text, we must assume that
they are true.
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a copyright for the advertisement materials at issue. Copyright
registration is a condition precedent to bringing a Federal copy-
right claim, 17 U.S.C. § 411(a). The court also granted the defend-
ants’ motion with respect to the statutory trade dress claim because
Curtis failed to introduce sufficient evidence that his product had
acquired ‘“‘secondary meaning.” See Wal-Mart Stores, Inc. v.
Samara Bros., Inc., 529 U.S. 205, 211 (2000). Trade dress develops
“secondary meaning” when, although it is not inherently distinc-
tive, it has acquired distinctiveness in that in the minds of the
public it identifies the source of the product rather than the product
itself. See ibid. The court concluded that it lacked jurisdiction to
hear Curtis’s remaining State claims and said, ““Accordingly, the
Court will transfer this case to the Essex Superior Court.”

The Superior Court clerk subsequently opened a docket. in the
matter. The docket indicates that the case was “[t]ransferred from
U.S. District Court of Massachusetts to Essex.” The docket also
indicates receipt of the first amended complaint in the Federal ac-
tion, the defendants’ answers to it, and an attested copy of the
docket entries from-the Federal District Court. Curtis did not file
a'new complaint, but he did pay the filing fee.

The defendants moved to dismiss the State claims in the
Superior Court on the basis that the Federal District Court lacked
the authority to transfer a case originally filed in the Federal
District Court to the Superior Court. The motion judge found
that procedural defects indeed required dismissal and dismissed
the case without prejudice. That first motion judge noted that
“Massachusetts law provides a procedure for the refiling of an
action dismissed for any matter of form (if originally commenced
within the applicable period of limitations) within one year after
the dismissal.” See G. L. c. 260, § 32.

By this time Curtis had died, and the plaintiff, his wife, as
executrix of his estate, filed the instant complaint in Superior
Court. This complaint alleges four State claims: count I for viola-
tion of common law trade dress; count I for breach of the implied
covenant of good faith and fair dealing; count III for interference
with advantageous business relations; and count I'V for unfair and
deceptive trade practices in violation of G. L. c. 93A. The defend-
ants’ motion to dismiss was allowed by a second judge of the
Superior Court.
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I1.

The defendants brought their motion to dismiss the present
complaint under both Mass.R.Civ.P. 12(b)(1), 365 Mass. 754
(1974), for lack of subject matter jurisdiction, and under Mass.
R.Civ.P. 12(b)(6), 365 Mass. 754 (1974), for failure to state a
claim upon which relief could be granted. We review the allow-
ance of a motion to dismiss under rule 12(b)(6) de novo. Oker-
man v. VA Software Corp., 69 Mass. App. Ct. 771, 774 (2007).
See lannacchino v. Ford Motor Co., 451 Mass. 623, 635-636
(2008) (articulating the standard for reviewing the adequacy of
complaints). We accept as true all the allegations in the complaint
and draw every reasonable inference in favor of the plaintiff.
Warner-Lambert Co. v. Execuquest Corp., 427 Mass. 46, 47
(1998). In reviewing the allowance of a motion to dismiss under
rule 12(b)(1), we review questions of law de novo. See id. at
47-50. See also Valentin v. Hospital Bella Vista, 254 F.3d 358,
365 (1st Cir. 2001). A judge must “dispose[] of a Rule 12(b)(1)
sufficiency challenge on the basis of the plaintiff’s version of
the relevant events, taking the well-pleaded facts as true and
drawing all reasonable inferences in favor of the pleader.” Id. at
365 (construing the parallel Federal rule). See Callahan v. First
Congregational Church of Haverhill, 441 Mass. 699, 709 (2004).
While “a judge may consider documents and other materials
outside the pleadings,” id. at 710, where no relevant fact is “in
issue, the court’s determination engenders de novo review.” Val-
entin v. Hospital Bella Vista, supra at 365. See Wooten v. Cray-
ton, 66 Mass. App. Ct. 187, 190 n.6 (2006) (addressing the
treatment of disputed facts in a rule 12[b][1]) motion).

II.

As an initial matter, we address the defendants’ argument that
dismissal under rule 12(b)(6) was appropriate because the statute
of limitations had run by the time the plaintiff filed the instant
complaint in the Superior Court. Curtis originally brought suit in
the Federal District Court within the statute of limitations. The
Federal District Court did not purport to dismiss the State claims
in that case, but rather to “transfer” the “case” to the Superior
Court. The Superior Court concluded that the Federal District
Court lacked the authority to transfer the State claims under these
circumstances and dismissed those claims without prejudice.
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Within one year of that first Superior Court dismissal, the plaintiff
filed the instant complaint. . :
‘General Laws.c. 260, § 32, provides in relevant part that

“[1]f an action duly commenced within the time limited in this

chapter is dismissed . . . for any matter of form, the plaintiff

. . may commence a new action for the same cause within
one year after the dismissal . . . of the original action.” The
defendants argue that the “original action” was the Federal ac-
tion and that it was ‘“dismissed” by the Federal District Court
in the transfer order. They argue as a corollary to this that the
first action dismissed by the Superior Court was not the “original
action.” ’ : :

The procedural steps taken in this case present an extremely
unusual circumstance. The Federal District Court purported to
“transfer”’ the timely-filed Federal action, not to dismiss it. The
“transferred” action was placed on the Superior Court docket.
We think that, in light of the Federal District Judge’s explicit
order that the case be “transferred” to the Superior Court, the
first Superior Court dismissal was a dismissal of the original ac-
tion for a matter of form within the meaning of the statute. The
filing of the instant complaint was, therefore, as the first Superior
Court motion judge suggested, timely under G. L. ¢. 260, § 32.%

IV.

Turning to the merits, the defendants’ primary argument is
that all of the plaintiff’s State claims are preempted under the
Federal Copyright Act (Act), and that, consequently, the Superior
Court lacked subject matter jurisdiction. See 17 U.S.C. § 301(a).
The leading Massachusetts case in this area is Lee v. Mt. Ivy
Press, L.P., 63 Mass. App. Ct. 538 (2005) (Lee). We explained
there that there is a two-prong test to determine whether a
particular State claim is preempted under the Act. Id. at 548.
“First, the work in which rights are claimed must come within
the subject matter of copyright as defined by the Act[, slee 17
U.S.C. §§ 102, 301(a), [and second, the] right asserted under
State law must be equivalent to one or more of the ‘exclusive
rights’ provided by § 106 of the Act.” Ibid. Under § 106 of the

SIn light of this conclusion, we need not address the plaintiff’s alternative
arguments concerning tolling of the statute of limitations.
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Act, a copyright owner has “the exclusive rights to do and to
authorize any of the following: (1) to reproduce the copyrighted
work . . . ; (2) to prepare derivative works . . . : (3) to distri-
bute copies . . . of the copyrighted work to the public by sale
or other transfer of ownership, or by rental, lease, or lending;
(4) . . . to perform the copyrighted work publicly; [and]
(5) . . . to display the copyrighted work publicly.” We will as-
sume for purposes of this opinion, without deciding, that the first
prong of this test is met and that although Curtis did not prevail
on his Federal copyright claim, his promotional niaterials are
nonetheless within the subject matter of copyright.

With respect to the second prong, because a State claim is not
preempted under the Act unless the right asserted is equivalent to
one of the foregoing rights, the preemption provision does not
immunize all conduct otherwise unlawful under State law simply
because it is effected through the reproduction of printed materials.
As Lee explains, “Federal courts have developed what is known
as the ‘extra element’ test. . . . ‘{Wlhen a state law violation is
predicated upon an act incorporating elements beyond mere
reproduction or the like, the rights involved are not equivalent
and preemption will not occur.” ” Id. at 549, quoting from Rubin
v. Brooks/Cole Publishing Co., 836 F. Supp. 909, 923 (D.Mass.
1993), in turn quoting from Harper & Row, Publishers, Inc. v.
Natiqn Enterprises, 723 F.2d 195, 200 (2d Cir. 1983), rev'd on
other grounds, 471 U.S. 539 (1985). As this court explained in
Lee, supra at 549:

““The extra element inquiry is not accomplished merely by

~_counting the elements of a claim. The fact that a State
claim has more elements than a Federal claim will not
necessarily save it from preemption. Rather, the disposi-
tive factor is the nature of the claim asserted. Where the
extra element renders the claim ‘qualitatively different’
from a Federal copyright claim, the State cause of action
will survive a preemption challenge. In determining whether
a State law claim is qualitatively different from a [Federal]
copyright claim, courts look beyond the label and evaluate
what right the plaintiff was seeking to protect or enforce
and the theories on which the claim was brought.” (Cita-
tions omitted).
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A.

We turn first to the common law trade dress claim. We need
not determine whether this claim is preempted because we
conclude that dismissal was required under rule 12(b)(6).

The plaintiff argues first that Curtis’s promotional materials
contained terms-and images that had acquired ‘““secondary
meaning.” See Professional Economics, Inc. v. Professional
Economic Servs., Inc., 12 Mass. App. Ct. 70, 74-75 (1981).
However, the Federal District Court’s determination that Curtis’s
promotional materials had not acquired secondary meaning
precludes the plaintiff under the doctrine of collateral estoppel
from seeking relief on this basis. See Fireside Motors, Inc. v.
Nissan Motor Corp. in U.S.A., 395 Mass. 366, 372-373 (1985).

The plaintiff also argues cursorily in the alternative that “[a]t
the very least, the images” in Curtis’s promotional materials
“were fanciful and not utilitarian.” A finding that trade dress is
fanciful and thus inherently distinctive can provide an alterna-
tive avenue to protection for such materials under the Lanham
Act, the Federal trade dress statute. See Datacomm Interface,
Inc. v. Computerworld, Inc., 396 Mass. 760, 771 n.9 (1986).
The plaintiff is, however, also collaterally estopped from seek-
ing relief on this basis. Curtis litigated the question of whether
his promotional materials were fanciful in the Federal action
and lost. Under the Federal trade dress statute, protection for
fanciful materials is not available where the claim involves
product design. See Wal-Mart Stores v. Samara Bros., Inc., 529
U.S. at 212-216. Curtis has not argued that the rule is any dif-
ferent under the common law of Massachusetts. Cf. U-Neek,
Inc. v. Wal-Mart Stores, Inc., 147 F. Supp. 2d 158, 178 (S.D.
N.Y. 2001) (holding that a New York common law trade dress
claim is analyzed in the same manner as a claim brought under
the Lanham Act). The Federal District Court found that this
case involved only product design, noting correctly that “[t]o
recover on a statutory trade dress claim involving product design,
a plaintiff must prove that the product in question has acquired
a secondary meaning.” The determination that this case involved
only product design was necessary to that court’s decision.
Having litigated and lost on this issue in the Federal action, and
in the absence of any argument that the common law rule regard-
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ing product design differs from that under the Lanham Act, the
plaintiff is collaterally estopped from raising it here. Cf. Patter-
son v. Hanizes, 5 Mass. App. Ct. 806, 807 (1977) (collateral
estoppel prohibits relitigation of issues expressly or necessarily
decided in prior litigation).

B.

The next count alleges breach of the implied covenant of
good faith and fair dealing. We begin by noting that this is a
covenant implied in contracts. Since the plaintiff-does not allege
that Curtis ever had a contract with Globe, dismissal of this
claim with respect to Globe was proper under rule 12(b)(6)
regardless of the defendants’ preemption argument. See National
Lumber Co. v. Canton Inst. for Sav., 56 Mass. App. Ct. 186, 187
n.3 (2002) (this court may affirm on any ground supporting the
Jjudgment below).

The plaintiff does allege that the Chambers defendants had a
contract with Curtis. We noted in Lee, 63 Mass. App. Ct. at 550,
that, “[i]n general, private contract disputes belong in State court.”
While “a breach of contract claim based solely upon a promise
to refrain from taking one of the actions reserved exclusively to
the copyright owner should be struck on preemption grounds,”
id. at 551, case law indicates that where contract claims allege
breach of a promise to pay for the use of a work, they involve an
extra element that is absent from a Federal copyright claim,
which renders them qualitatively different from such a copyright
claim. See ibid.; Wrench LLC v. Taco Bell Corp., 256 F.3d 446,
457-459 (6th Cir. 2001), cert. denied, 534 U.S. 1114 (2002).

The complaint alleges that “[bletween May of 2000 and Nov-
-ember of 2000 Curtis contracted with and s61d marketing services
utilizing his distinctive and unique advertising materials to [some
of the Chambers defendants]. . . . After some success, general
management for the Chambers organization caused other
Chambers dealerships outside Essex County to utilize the designs
and services of Curtis.” This amounts to an allegation that Curtis
and the Chambers defendants had a contract under which the
Chambers defendants promised to pay Curtis in exchange for
which they were permitted to use his promotional materials. The
defendants do not contend otherwise.
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The shape of the implied covenant of good faith and fair
dealing necessarily depends upon the terms of the contract. See,
e.g., Hawthorne’s, Inc. v. Warrenton Realty, Inc., 414 Mass,
200, 210-211  (1993). The plaintiff argues that the covenant of

‘good faith and fair dealing implied in the contract here included

a prohibition on the Chambers defendants’ continued use of Cur-
tis’s promotional materials without paying for that use. The
principal argument put forward by the defendants in support of
their claim of preemption is that the only action complained of in
the complaint is the act of copying.® The requirement that
copyrighted materials not be used, either by reproduction or
distribution, without permission of the copyright holder is one of
the exclusive rights protected under the Act. 17 U.S.C.§ 106.

A fair reading of the complaint indicates that it asserts not
only that the materials were reproduced, but that they were
reproduced without compensation being paid to Curtis. Among
the damages alleged are “the loss of the fair value for the use
of [Curtis’s] design by the Chambers Defendants.” Although
the reproduction of Curtis’s promotional materials is a neces-
sary component of the alleged breach, the claim for breach of
the covenant of good faith and fair dealing requires proof of an

8The defendants acknowledge that under the implied covenant of good faith
and fair dealing, “neither party shall do anything which will have the effect of
destroying or injuring the right of the other party to receive the fruits of the
contract.” Druker v. Roland Wm. Jutras Assocs., 370 Mass. 383, 385 (1976),
quoting from Uproar Co. v. National Bdcst. Co., 81 F.2d 373, 377 (Ist Cir.
1935), cert. denied, 298 U.S. 670 (1936). They also argue, however, that the
implied covenant of good faith and fair dealing cannot survive after the
explicit terms of the contract have been satisfied because ‘“‘the fruits have
been fully harvested.”

This argument is foreclosed by the Supreme Judicial Court’s decision in-

Druker, supra. In that case, the plaintiff “developed a concept for a restaurant
at the Colonnade Hotel in Boston,” ‘‘conceiv[ing] the distinctive name,” Za-
chary’s, and ‘‘designing a unique logotype and historical legend, as well as
the entire design format and theme.” /d. at 384. He entered into a contract
with the defendant to provide decorating and consulting services for the hotel

and restaurant. There was no allegation that the defendant had failed to

comply with the express terms of its contract with the plaintiff. Nonetheless,
the court held that the plaintiff’s allegation that the defendant later revealed to
others, for profit, the plaintiff’s unique concept, design, logotype, legend, and
theme, including the name of the restaurant, and used them in rendering
interior design services for a hotel in Toronto, Canada, stated a claim for
breach of the implied covenant of good faith and fair dealing. /d. at 38S.

~
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additional element, the implied promise to pay for any subsequent
use of Curtis’s promotional materials, which makes the claim
differ qualitatively from a Federal copyright claim in the same
way that ordinary breach of contract claims do. It therefore is
not preempted.’

C.

The third count alleges that Globe intentionall-y interfered
with advantageous business relations existing between Curtis
and the Chambers defendants and that Globe and the Chambers

defendants intentionally interfered with advantageous business

relations existing between Curtis and other dealerships. This
claim involves “‘extra elements” rendering it qualitatively dif-
ferent from a Federal copyright claim. It therefore is not pre-
empted. To succeed on an interference with advantageous busi-
ness relations claim, a plaintiff must show that he or she had a
business relationship with a third party from which he or she
derived economic benefit, that ‘““the defendants knew of that
relationship,” that “‘the defendarits interfered with that relation-
ship through improper motive or means,” and that “the plaintiff’s
loss of advantage resulted directly from the defendants’ conduct.”
Cavicchi v. Koski, 67 Mass. App. Ct. 654, 657 (2006). The rights
involved in such a claim are not equivalent to any of the rights
enumerated above that are protected under the Act. The fact that
the alleged tortious conduct may have included reproduction of
printed materials does not immunize the defendants from liability,
nor does it render the two claims equivalent.

“"The defendants have not claimed, either here or in the court below, that
because of the actual terms of the contract, the implied covenant of good faith
and fair dealing does not contain an implied promise to pay for any subsequent
use of Curtis’s promotional materials. Consequently, the plaintiff was not
required to prove the precise terms of the contract (which are not spelled out
in the complaint) in order to demonstrate that the Superior Court had subject
matter jurisdiction. See Callahan v. First Congregational Church of Haverhill,
441 Mass. at 710-711 (plaintiff may not rely on the allegations in the complaint
but must prove jurisdictional facts when defendant raises a ‘““factual chal-
lenge™ 1o those facts). We express no opinion concemning the actual terms of
the contract, or whether in light of those terms the implied covenant of good
faith and fair dealing prohibited the Chambers defendants from usmg the
promotional materials without payment to Curtis.
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D.

Fourth, we turn to the claim under G. L. ¢. 93A. Our decision
with respect to this claim is controlled by Lee. As that case makes

dlear, to the extent that the plaintiff's c. 93A claim is based on

the same conduct as the interference with advantageous business
relations claim, this claim;, too, is qualitatively different from a
Federal copyright claim and is thus not preempted. See Lee 63
Mass. App. Ct. at 553.

V.

The defendants make one further argument with respect to
two of the ¢laims, arguing that the interference with advanta-
geous business relations claim and the claim for multiple dam-
ages under G. L. ¢. 93A do not survive Curtis’ s death. See Pine
v. Rust, 404 Mass. 411, 417-418 (1989).°

As for the tortious interference with business relations claim,
it suffices to note that the plaintiff alleges the loss of good will
among the damages caused by the defendants. As the Supreme
Judicial Court held over a century ago, “good will is property,
and is a valuable asset in [an individual’s] business.” George G.
Fox Co. v. Glynn, 191 Mass. 344, 348 (1906). The tortious inter-
ference claim thus seeks a remedy for an injury to a property
interest. Consequently, it does survive. See Sheldone v. Marino,
398 Mass. 817, 819 (1986) (actions seeking redress for damage
to property rights survive death).

As for the plaintiff’s inclusion of a request for multiple dam-
ages as relief under G. L. c. 93A, the defendants characterize
these as “punitive” damages, cf., e.g., Drywall Sys., Inc. v. ZVI
Constr. Co., 435 Mass. 664, 670 n.4 (2002), and assert that their
availability. does not survive Curtis’s death.

No decision of either the Supreme Judicial Court or this court
has ever held that punitive damages that are provided for by
statute are unavailable for a claiim that has survived the death of
the plaintiff.?’ Nonetheless the defendants here are not the first

2The. defendants make the same argument with respcct to the common law
trade dress claim, but in light of our conclusion that that claim is barred by
principles of collateral estoppel, we need not address this alternative argument.
#“Under Massachusett$ ldw, punitive damages may be awarded only by
statute.” International Fid. Ins. Co. v. Wilson, 387 Mass. 841; 856 n.20
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to argue that under Massachusetts law punitive damages claims

do not survive death. See, e.g., Gasior v. Massachusetts Gen.

Hosp., 446 Mass. 645, 653-655 (2006). This argument appears
to derive from language in the single case cited by the defend-
ants in its support, Harrison v. Loyal Protective Life Ins. Co.,
379 Mass. 212, 216-217 (1979). There, the Supreme Judicial
Court said, ** ‘So long as the recovery of damages was regarded
as a matter of personal vengeance and punishment as bétween
the transgressor and his victim, death erased the purpose of a
civil action between them. . . . [W]hen the function of dam-
ages awards came to be recognized as compensatory rather than
punitive, the reason for the rule ceased to exist.’ Smedley, Wrong-
ful Death — Bases of the Common Law Rules, 13 Vand. L.
Rev. 605, 608-609 (1960). Clearly, the passage of the Massa-.
chusetts Survival Statute [G.L. c. 228, § 1,] in abrogati'on'of
the common law represents the Legislature’s acceptance of this
logic.” Ibid. . .
This passage, however, purports to explain the reason for
abandonment of the common law rule that damages claims abated
upon death. It does not necessarily imply that requests for relief
in the form of authorized punitive damages are unavailable in a
case in which the claim otherwise survives. Indeed, courts
ordinarily ask whether a ‘“‘claim” survives death, not whether
particular requests for relief do. In the only case we have found-
that addresses whether punitive damages are allowed on claims
“that at common law survived the death of the plaintiff, the court
concluded that they are. See Worrie v. Boze, 198 Va. 533, 537
(1956) (deciding the question); Worrie v. Boze, 198 Va. 891, 892
(1957) (reaffirming earlier decision). And courts in most jurisdic-
_tions have concluded that when a claim survives an individual’s
death under the State’s survival statute, his or her estate has
available to it all of the damages that would have been available
to the decedent had he or she lived, including punitive damages.
See, e.g., Murphy v. New York & New Haven R.R. Co., 29 Conn.
496, 499 (1861); Pennsylvania R.R. Co. v. McCloskey’s Adminis-
trator, 23 Pa. 526, 530-531 (1854); Earl v. Tupper, 45 Vt. 275,
288 (1873). See also 1 Schlueter, Punitive Damages §- 9.9(B), at

(1983). See Boott Mills v. Boston & Me. R.R., 218 Mass. 582, 589 (1914)
(“In this Commonwealth there is no such thing known to the common law as
the recovery of punitive damages”). -

@
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633 n.954 (5th ed. 2005) (collecting cases). Some States’ survival
statutes have been construed to prevent the survival of punitive
damages, but where survival statutes are silent on the matter, as

ours is, they have ordinarily been construed to allow all the dam-

ages that would have been available to the decedent if he or she
were living. 1 Schlueter, supra at 631-632. See 1 Kircher &
Wiseman, Punitive Damages: Law & Practice § 9:8, at 9-57 —
9-58 (2009) (unless a jurisdiction’s survival statute bars punitive
damages, ‘‘the estate or representative of a decedent to. whom
wrong was done [may] recover punitive damages ina survival
action against the person responsible for causing the wrong”).

. The Supreme Judicial Court has not squarely addressed the
question whether punitive damages are always available :when a
claim survives. Nonetheless, it decided recently that punitive
damages may be awarded to the estate of a decedent in a com-
mon law tort action for injury done to that decedent. Matsuyama
v. Birnbaum, 452 Mass. 1, 37 n.61 (2008) (Matsuyama).®® There,
the Supreme Judicial Court held that punitive damages are avail-
able in a claim for- “loss of chance” brought by a decedent’s
estate for harm done to the decedent in the form of his or her loss
of chance of survival. Although ordinary wrongful death claims
seek redress for injury done to a decedent’s survivors, loss of
chance claims seek redress for injury done to the person who
died. Compare id. at 16 (‘““When a physician’s negligence dimin-
ishes or destroys a patient’s chance of survival, the patient has
suffered real injury’’), with Thibert v. Milka, 419 Mass. 693, 695
(1995) (“The purpose of the wrongful death statute is to com-
pensate a decedent’s survivors for the loss of the decedent’s
life””). Nonetheless, the Supreme Judicial Court held. that punitive
damages were- available, despite the death of the injured party.
Matsuyama, supra at 37 n.61. Matsuyama thus undermines the
argument that under Massachusetts law statutorily authorized

" punitive damages may not always be sought where the claim. for

which they are authorized otherwise survives a plaintiff’s death.
Indeed, even if there is a principle that relief that is in some
sense personal could.not be sought on behalf of a decedent’s
estate, something that was assumed by the court in Gasior. v,

M atsuyama, supra at. 23, involved a common law cause of action for
wrongful death.. See Gaudette v. Webb, 362 Mass. 60, 71 (1972).. The. wrong-
ful death statute provides for punitive damages. See G. L. c¢. 229, § 2. .-
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Massachusetts Gen. Hosp., 446 Mass. at 654-655 (Gasior), Mat-
suyama, supra at 37 n.61, suggests, consistent with the modern
understanding of the systemic deterrent effect wrought by the
availability of punitive damages, that claims for such damages
are not merely personal.’?

In any event, in this case we need not determine definitively
whether otherwise authorized punitive damages are always avail-
able under Massachusetts law when an action survives death.
This is because regardless of the answer to that question, under
the Supreme Judicial Court’s decision in Gasior, the multiple
damages provided for by statute in G. L. c. 93A do survive.

The court in Gasior held, even before Matsuyama, that puni-
tive damages provided for by the antidiscrimination statute, G.
L. c. 151B, § 9, survive death. See Gasior, supra at 653-655.
The court concluded that the punitive damages called for by
that statute did ‘‘not merely vindicat[e] personal rights, but com-
pris{ed] part of a scheme to vindicate a ‘broader public interest in
eradicating systemic discrimination,” ”’ and that *‘[cJonsistent
with the broad remedial purposes’ of the statute, *“to the extent a
deceased plaintiff’s . . . claim [under the statute] survives him,
he should have available to him all of the remedi_e‘s provided
under the . . . statute.” Id. at 654, quoting from Stonehill Col-
lege v. Massachusetts Commn. Against Discrimination, 441 Mass.
549, 563 (2004). See ibid. (“We see no reason to distinguish as
to statutory remedies between a plaintiff who has suffered the
indignities of unlawful discrimination (if proved) and who survives,
and a similarly aggrieved plaintiff who is deceased, simply because
the exigencies of court scheduling may delay the ‘granting of
relief until after the plaintiff’s death”). '

‘Even assuming that in some circumstances a claim for punitive

damages may abate under Massachusetts law upon the death of
the plaintiff, a question we do not decide, in light of Gasior
multiple damages under G. L. c. 93A — even if characterized as

UCf. 1 Kircher & Wiseman, Punitive Damages: Law & Practice, supra at
9-59 (*‘[A] particular jurisdiction’s rationale for imposing punitive damages
may largely dictate whether those damages are recoverable on behalf of a
decedent’s estate. For example, when the purpose underlying. the imposition
of punitive damages is to punish tortfeasors and deter future. injurious conduct,
one might reasonably posit that the death of a wronged individual is irrelevant
to the issue of whether punitive damages are recoverable’).

) )
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punitive in the sense that that word was used in Harrison v.
Loyal Protective Life Ins. Co., 379 Mass. at 216-217 — are avail-
able in this case despite the fact that the original plaintiff has

_died. The multiple damages provisions of c. 93A are part of a

legislative scheme designed to serve a broad public interest in the
eradication of unfair and deceptive practices in trade or commerce.
Further, while the multiple damages provisions serve several
purposes,’? a “prime goal” of their inclusion in the statute is to
serve the public interest in “reasonable settlement.” See Interna-
tional Fid. Ins. Co. v. Wilson, 387 Mass. 841, 857 (1983). Multiple
damages are permitted under ¢. 93A in the commercial context
only when the defendant either fails to tender with his answer a-
written offer for settlement, or the court finds that such a tendered
offer was not reasonable. See G.L. c. 93A, § 11. In a c. 93A
consumer action, damages may be multiplied only when the
defendant has failed to respond to a demand letter with a reason-
able offer for settlement. See G. L. c. 934, 8§ 9. _

‘Mu_ltipl'e damages under c. 93A thus are necessary not only to
vindicate the rights of the injured party, but to serve these public
interests. In these circumstances, even if punitive damages might
sometimes be precluded by the death of the injured party in a
case in which his or her claim otherwise survives, there is no
reason to limit the statutory remedies available under G. L. c. 93A
simply f)ecausle relief is not grante_d' until afte; the original
plaintiff’s death. Cf. Gasior, 446 Mass, at 653-654. .

The judgment of dismissal is affirmed in part and reversed in

part, and the case is remanded for further proceedings consistent
with this opinion.

So ordered.

124] jke other statutes containing multiple damage provisions, [G. L.. ¢. 93A,]
§§ 9 and 11 reflect ‘the Legislature’s displeasure with the proscribed cqnduct
and its desire to deter such conduct and encourage vindictive lawsuits.” **
International Fid. Ins. Co. v. Wilson, 387 Mass. at 857, quoting from Mc-
Grath v. Mishara, 386 Mass. 74, 85 (1982). See Haddad v. Gonzalez, 410
Mass. 855, 875-876 (1991), citing Rice, New Private Remedies for Consum-
ers: The Amendinent of Chapter 93A, 54 Mass. L.Q. 307, 317 (196‘9). (" Ac-
cording to the principal ‘draftsman of the statute, the damages provisions of
¢.93A[ § 9,] are intended to FEmove ‘€COonomic disincemiVes to consumer ac-
tions, which typically involve small dollar amounts®™). Cee
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-COMPLAINT

" INTRODUCTION:

The Plaint_iff Susan M. Curtis, Executrix of the Estate of Harold Curtis, alleges that the
Defendants wrongfully copied and‘used pfomotional materials developed and owned by Harc;ld
Curtis in violation of state law and that the Plaintiff was damaged thereby.

THE PARTIES:
1.) The plaintiff Susan M. Curtis is the widow and Executrix of the Estate of Harold

Curtis (hereinafter “Curtis”). The plaintiff is a resident and citizen of the State of Connecticut.
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At all times miaterial hereto Harold Curtis did business undef the name and style of “Curtis &
Associates” with a principal plaée of business in the State of Connecticut. Curtis had for a period
of years engaged in the business of developing and selling marketing materials and services to
automobile dealerships for a profit. Haro]d.Curtis died on September 26, 2006, and the plaintiff
Susan M. Curtis was appointed administ_ré(:rix of his estate thereafter. |

2.) At all times material hereto, Herb Chambers owned and/or operated automobile

dealerships in the District of Massachusetts. Said dealerships included the defendants Herb

| Chambers 1-95, Inc. (d/b/a “Herb Chambers Dodge”), Silver Star, Inc. (d/b/a “Herb Chambers

'Kia. Lynnfield”), Dave Dinger Ford, In.c.' (d/b/a “Herb Chambers Ford’;), Herb Chambers of
Miﬂbury, Inc. (d/b/a “Herb Chambers Chrysler, Plynﬁoﬁth; Dodge™), ahd Hérb Chambers of |
Rehoboth, Inc. (de/a “Herb Chambers Kia™). Eac;h' of these corporations, excep.t for Dave Dinger
For(i, Inc., is dﬁly organized and existing under -the laws of the Cbnnnohwéalth. of Massachusetts
with a pfincipal place of Business within the C‘ommonwealth of Massachusetts. Dave Dinger

Ford, Inc. is duly organized and existing under the laws of the State of Connecticut with a

- principal plaée of business in the CommonWealth of Massachusetts. (The above described

defendants shall hereinaffer be referenced collectively as the “Chambers” defendants.)

3.) The defendant Globe Specialty Products, Inc. (hereinafter “Globe”) isa coxporatiqn
duly organized and existing under the laws of the Commonwealth of Massachusetts with a
principal place of business within the Disﬁict of Massachusetts. At all times material hereto, -
Globe printed, distributed and published marketing materials for businesses including, but not
limited to, automobile dealerships.

JURISDICTION AND VENUE:




4.) This action is subject to the grant of jurisdiction to the Superior Court contained in

G.L.c. 212.

5.) Venue is appropriate to the County of Essex. The acts of the Defendants which gave

-rise to the causes of action occurred, at whole or in part, within the County of Essex.

SUBSTANTIVE ALLEGATIONS:
6.) On or about 1999 Curtis conceived an idea for advertising for automobile dealerships.
As an original expression of that concept or idea, Curtis designed and produced unique and

distinctive printed promotional materials used by automobile dealerships to conduct direct mail

campaigns and advertise dealership sales events. For a period of years Curtis sold these inat_erials

to dealerships as part of his marketing services. Such services included, in particular but not in
limitation, conducting direct mail and/or advertising programs for a fee. One of the unique and
d.istinctjve products designed, manufactured, and sold by Curtis was an adveﬁising piece which
.had proven, over time, to be effective in generatihg consumer interest in automobile dealership
events. This advertising piece was sold for use as a comparatively inexpensive newspaper inéert
and/or direct mailer to a variety of dealerships in Massachusetts. The customers of Curtis
associated the design of the piece with Curtis. The piece bore the mark “C 1999 All Riéhts
Reserved.”

7.) Curtis sold his advertising pieces and services to competing dealerships within the
same marketing areas within Massachusetts. It was im;;onant for Curtis to avoid using the same
promotional materials for competing dealerships in a single nﬁarketing area during the same
period of time. Customers of Curtis expected exclusivity of use in a specific marketing area

during the promotion period. If the same materials were utilized at the same time by competing
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dealerships in the same marketing area, customers could not distinguish themselves from other
competing dealers, the public would be confused and the promotions would be ineffective. If

there was no exclusivity, customers of Curtis who purchased his materials and services in the

- past would not purchase them in the future. By the same token, promotional m_at'eri'als of the-

same design could not be used too frequently.in the same mélrkéting area. The impact of the
materials would be lost with overuse.

8.) Betw_een May .of 2000 and November of 2000 C@s contracted with and sold
marketing services utilizing his distinctive and unique advertizing mateﬂals to the defendants
Herb Chambers I-95, Inc. dfb/a “Herb Chambers Dodge” and Berb Chambers of Millbury, Inc.
d/b/a Herb Chambers Chrysler, Plymouth Dodge. The initial sales were in the County of Essex to
a Chambers dealership in the County of Essex: After some success, general management for the
Chambers organizétion caused other Chambers dealerships outside Essex County to utilize the
designs and services of Curtis. |

9.) The contracts among Curtis, Herb Chambers i—95, Inc. d/b/a “Herb Chambers
Dodge,” and Herb Chambers of Millbury, Inc. d/b/a “Herb Chambers Chrysler, Plymouth,
Dodge” included the implied covenant of good faith and fair dealing.

10.) On or about November 13, 2000 Curtis was approached by defendant Globe and
solicited for its printing business. In particular, Globe offered to print and distribute the
advertising pieces sold by Curtis to automobile dealerships within and without Essex County.
Curtis declined to do business with Globe.

11.) Beginning in February of 2001 and continuiﬁg to the present, defendant Globe

duplicated, distributed and published for the Chambers defendants and other dealerships owned
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- by Herb Chambers the unique and distinctive markéting materials designed, developed and sold

by Curtis. These materials were printed by Globe, placed by the Defendants in the United States

- mail for delivery to the public, distributed by the Defendants to the public as inserts in

newspapers and disseminated by the Defendaﬁts to the public by hand. Distribution was within
and without the County of Essex. The Chambers defendants ceased doing business with Curtis.
12) To an ordinary observer, the rharketing materials produced, published, and

distributed by the Defendants were substantially similar to those produced by Curtis. The

~ materials published and distributed by the Defendants were likely to cause and in fact caused

confusion of the public and confusion amongst the automobile dealers who purchased in the past
the products and services of Curtis. Customers of Curtis who purchased marketing materials

consistent with the design .of the Curtis promotional piece saw a substantially similar piece used

~ by the Chambers defendants at the same time in the same marketing area. Customers of

- automobile dealerships became confused because of similar sales promotions at the same time by

competing automobile dealerships. The promotional materials published and distributed by the
Defendants were used so often by the Defendants that the materials lost their value to other
automobile dealerships competing against the Chambers Defeﬁdants.

13.) The Defendants acted with malice and knew or in reckless d_isregard of the truth
should have known that their actions would interfere with and inipair the business of Curtis.
Although Curtis démanded in writing that the Defendants terminate their conduct, the demand
was ignored.

14.) As aresult of the foregoing, Curtis lost credibility in the automobile dealership

markets in which the Chambers defendants conducted their business. In addition, Curtis lost the
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ability to sell his promotional materials and services to automobile dealerships iﬁ the markef
areas served by the Chambers Defendants.

15.) As a further result of the foregoing, Curtis sustained damages. The damages -
included, in particular but not in limitation;

a.) the llos's of the fair val‘ue for the use of the design by the Chambers Defendants;

b.) the loss of thé_ fair valﬁe for the use of the design by other automobile
deaierships;
c.) the loss of sales and profité in the past;
d.) the loss of sales and profits in the future;

e.) the loss of business reputation and good will; and

£.) emotional distress.

~ The fair value of these losses exceeded FIVE HUNDRED THOUSAND ($500,000) DOLLARS.

COUNT 1 (COMMON LAW TRADE DRESS):

16.) The Plaintiff incorporates by reference the allegations contained in paragraphs 1.)
thrdugh 15.) above.

17.) The plaiﬁtiff Curtis was the owner of the comumon law trade dress which protected
the design reflected in Exhibit 1.

18.) The Berne Convention for the Protection of Literary and Artistic Works, 17 U.S.C.
Sec. 101, et seq., did not preempt the claim of the plaintiff Curtis for infringement under
common law trade dress.

19.) The publication by the Defendants of the Curtis design constituted an infringement

of the Plaintiff’s common law trade dress.
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WHEREFORE, the plaintiff Susan M. Curtis, Executrix, prays:
a.) For an award of compensatory damages against the defendants Herb Chambers

I-95, Inc., Silver Star, Inc., Dave Dinger Ford, Inc., Herb Chambers of Millbury, Inc., Herb

- Chambers of Rehoboth, Inc. and Gl-obe Specialty Products, Inc., jointly and sev’érally.

b.) For an award of punitive damages against the defendants Herb Chambers 1-95, -

. Inc., Silver Star, Inc., Dave Dinger Ford, Inc., Herb Chambers of Millbury, Inc., Herb Chambers

of Rehoboth, Inc. and Globe. Specialty Products, Inc., jointly and seve'rallly.

c.) For a permanent injunction precluding the defendants Hérb Chambers [-95,
Inc., Silver Star, Inc., Dave Dinger Ford, Inc., Herb ChamBers of Millbury, Inc., Herb Chambers
of Rehoboth, Inc and Globe Specialty P‘r'oducts, Inc. from u,tilizin‘g without the permission of the
plaintiff the designs of Harold Curtis..

d.) For an award of ‘pre—judgmeﬁt in.terest, poét jud_gment interest, costs and
attorneys fees. |

e.) For émy such further relief as justice and equity may require.

COUNT II (BREACH OF THZE IMPLIED COVENANT OF GOOD FAITH AND FAIR
DEALING):

éO.) The Plaintiff incorporates by reference the allegations contained in paragraphs 1.)
througﬁ 15.) above.

21.) The implied covenants of good faith and fair dealing which were created when the
Chambers defendants:contracted with Curtis survived the completion and performance of those
Curtis contracts. The actions of the Chambers Dodge and Chambers Millbury dealerships after

the Curtis contracts were completed violated strong public policies and constituted a breach of
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the implied covenants of good faith and fair dealing.

- _ WHEREFORE, the plaintiff Susan M. Curtis, Executrix, prays:
a.) For an _awa_fd of compensatory damages against _the defendants Herb Chambers
1-95, Inc., Silver Star, Inc., Dave Djnger Ford, Inc., Hérb Chambers of Millbury, Inc., Herb :
Chambers of Rehoboth, In‘c. and Globe Specialty Products, Inc., jointly and.severally.
| | B.) For an award of punitive damages égainst- the defendants Herb Char.nber'_s I-95,
. Iﬁc., Silver Star, Inc., Dave Dinger Ford, Inc., Herb Chambers of .MillbUry, Inc., Herb Chambers
| Qf Rehoboth, Inp. and Globe Specialty Prdducfs, Inc., jointly and severally.
c.) For a permanent injunction preciuding_the d.efendants-Herb Chambers I.-95,
Inc., Silver Star, Inc., Dav¢ Dinger Ford, Inc., Herb Chambers of Millbury, Inc., Herb Chambers
of Rehoboth, Inc. and Globe Specialfy Products, Inc. from utilizing without the permission of the
.@ plaintiff the desighs of Harold 'Curtis..
d.) For aﬁ .awa.rd of pre-judgment interest, post judgment interest, costs and
attorneys f_ées.. |

e.) For any such further relief as justice and equity may réquire.

COUNT III INTERFERENCE WITH ADVANTAGEQUS BUSINESS RELATIONS):
22.) The Plaintiff incorporates by reference the allegations coﬁtained in paragraphs 1.)
through 15.) above.
23.) The actions of the defendant Globe constituted intentional interference with
advantageous business relations existing among Curtis and the Chambers defendants and among

Curtis and other automobile dea.lerships. The actions of the Chambers defendants constituted

intentional interference with advantageous business relations existing among Curtis and other
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automobile dealerships. _
WHEREFORE, the plaintiff Susan M. Curtis, Executrix, prays:
a.) Fo; an award of compensatory damages against the defendants Herb Chambers
| 1-95, Inc., Silver Star, Inc., Dave Dinger Ford, Inc., Herb Chambers of Millbury, Inc., Herb
Chambers of Rehoboth, Inc. and Globe Specialty Products, Inc., jointly and severally.
| b.) For an award of punitive damages against the defendantls Herb Chambers I-95,
Inc., Silver Star, inc.; Déve Dinger Ford, Inc., Herb Chambers of Millbury, Inc., H.ér'b-Chambers
of Rehoboth, Inc. and Globé Specialty Products, 'Inc., joiﬁtly aﬁd severally.
¢.) For a permanent injunction precluding the defendants Herb Chambefs I—95,I
Inc., Silver Star, Inc., Dave Dinger Ford, Inc., Herb Chambers of Millbury, Iné., Herb Chambers
of Rehoboth, Inc.’ and Glolbe Specialty Products, Inc. from utiliziﬁg without the permission of the
plaintiff-the designs of Harold Curtis.
d.) For an award of pre-judgment interest, post judgment interest, costs and
" attorneys fees.

e.) For ény such further relief as justice and equity may require.

COUNT IV (UNFAIR AND DECEPTIVE TRADE PRACTICES - G.L.c. 93a Sec. 1, et
ol _

24.) The Plaintiff incorporates by reference the allegations contained in paragraphs 1.)
through 15.) above.

25.) The actions of the Defendants were unfair and deceptive as defined in G.L. c. 93A
Sec. 1, et seq.

WHEREFORE, the plaintiff Susan M. Curtis, Executrix, prays:
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1-95, Inc., Silve_r Star, _Inc., Dave Dinger Ford, Inc., Herb Chambers of Millbury, Inc., Herb

Chambers of Rehoboth, Inc. and Globe Specialty Products, Inc., jointly and severally.

a.) For an award of compchsatory damages against the defendants Herb Chambers

b.) For an award of not less than twice but no more than three times the amount of

the compensatory damages against the defendants Herb Chambers 1-95, Inc., Silver Star, Inc.,

Dave Dinger Fo_rd, Inc Herb Chambers of Millbury, Inc., Herb Chambers of Rehoboth, Inc. and

Globe Specialty Products, Inc., jointly and severally.

c.) For a permanent injunction precluding the defendants Herb Chambers 1-95,

Inc., Silver Star, Inc., Dave Dinger Ford, 'Inc., Herb Chambers of Millbury, Inc., Herb Chambers

of Rehoboth, Inc. and. Globe Specialt.y Products, Inc.
from utilizing without thé permission of the pléintiff the designs of 'Harold Curtis.

d.) For an award of pre-jﬁd gment interest, post judgment interest, costs and -
attorneys fees.

e.) For any such further relief as justice and equity may require.

DEMAND FOR JURY TRIAL

The plaintiff Susan M. Curtis, Executrix, demands a trial by jury on all counts.

Susan M.Curtis, Executrix

By her Attormey:

Robert S.- Wolfe, Esq.

Robert Wolfe Associates, P.C.
7 Kimball Lane, Building B
Lynnfield, Ma. 01940

(781) 246-4545
RWAssociates @Prodigy.net
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