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COMMONWEALTH OF MASSACHUSETTS 

SUPREME JUD CIAL COURT 
Woburn DistrictF ourt 
Docket No,: 09r -CR-2987 

COMMONWEALTH OF MASSACHUSETTS * 
lRECEI\/EDl* 

VS. * FEB 1 9 2['10 I* 
rvlAlJRA S OOy!..·. C ~t.f11\ II 

or- THE SUPRE ~ [ JuDICIALCOU~)T ;SHAUN MADDEN * ..-----fOR SU r. 'OU, ~,:QI.jNTY __.J 
* 

DEFENDANT'S OPPOSITION TO COMMONWEALTl-I'S PETITION AND 

MEMORANDUM IN SUPPORT 


Now comes the defendant, by and through counsel, and respectfully r quests that this 

Court deny the Commonwealth's Petition for Relief. The Commonwealth's I etitiOn asserts that 

the Superior Court lacked jurisdiction t.o review the defendant's bail conditio s set by the District 

Comt, thus requiring reversal of the Superior Court's order eliminating the c Irfew and GPS 

morutoring conditions of the defendant's bail. 

TIle defendant opposes the Commonwealth's Petition because the Su erior Court has 

proper jurisdiction under G.L. c. 276, §58A to hear and rule upon the defend nt's petition for 

review. Further, the Superior Court did not elT when it removed the curfew alild GPS monitoring 

conditions from the defendant's bail conditions. 

FACTUAL AND PROCEDURAL BACKGROUND 

The defendant is charged with assault and battery in the Woburn District Court for 

aUegedly choking and ::;lapping his wH:e, Kerri Madden, in front oftheir minJ child E.M.. This 

incident allegedly occurred on November 20,2009, approximately one week lfter Mrs. Madde.n 
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was served with divorce papers by Mr. Madden, which in pmt contained a request that sole 

custody of their children be awarded to Mr. Madden. 

On or about Novem.ber 23,2009, after Mr. Madden stipulated to dan erollsncss, the 

District COllJi continued bail at $200 cash and also imposed several conditio s pursuant to 0 .1. 

c. 276, ~58A. (Ex. A). The condition, wcre as follows: tile defendant will (11not comm;t a crime 

during the period Ofr~)e~e; (~) be subject to GPS monitoring Witl~ exclusioi zone ~.cstrictions; 

(3) have no contact With Kerr.!. Madden; (4) report 011 a regular baslS to Wobtb.·n Pol1ce; (5) have 

a clufew from 7 a.m. to 7 p.m.; (6) refrain from possessing a firearm or other dangerous weapon; 

and (7) comply with any Probate Court orders. Mr. Madden posted bail and has been abiding by 

the conditions ever sjnce. ld. 

On 0" about December 22, 2009, fue Supe,;or Court amended M,. Mi den'S bail 

conditions, to a~.om1110dZJ.te his work schedule by Cl~anging his curfew to 7im. to 9 p.m. and 

included a provlsl0n that no curfew would apply dUring weeks when h,e was ,n call for work. 

(Ex. B). Mr. Madden wa~ stiJl required to have no contact v,ith Mrs. Madden ld. The 

Commonwealth did oot appeal this (uling. Mr. Madden has successfully com , lied with this 

order. 

On or about January] 4,2010, at a pretrial hearing in his criminal ma "er, the defendant 

TIlade ao oral motion to the District Court judge to reconsider his bail COnditir Sby eliminating 

the curf-ew and GPS monitoring rcquirernent. This motion was made due to a change in 

circumstances. SpecificaJly. on January 13, 2010, the MiddJ~sex County prot te Court issued an 

order granting the defendant sole custody of his children and indicated that tbLe Court had serious 

doubts as to the credibility of Mrs, Madden and to the veracity of her allegati i,I S currently 

pending ag~inst Mr. Madden. (See Ex. C). The motion was denied and the de':endant filed a 
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petition in the Superior Court to again review his bail conditions in light of the Probate Court 

order. 

On or about February 4, 20 10, the Superior Court granted the delenda t's petition to 

amen.d his bail conditions. The Supedor Court determined that the GPS rnoni oring and curfew 

reguirements were no longer necessary to ensure the safety of an individual 0 the public and 

removed th.ese conditions of the defendant's bail. The Commonwealth filed a Notice of Appeal 

on or about Febru.ary 10,2010 and filed a petition for relief and motion to sta. the execution of 

the Superior Court's order on or about February 11,20] O. 

ARGUMENT 

I. 	 The Superior Court has jurisdiction to hear the defendant s petition to 
amend his conditions of release. 

The Superior Court has jurisdiction under O.L. c. 276, ~58A (7), to a dress the 


defendant's petition to amcndhis conditions of release. As a result, the Super OT. Court's order 


amending thc defendant's conditions ofrelease set in the District Court shouL be affirmed. G.L. 

c. 276, §58A (7) provides in pertinent part that: 

A person aggrieved by the denial of a ctistrict court justice to admi him to bail on his 
. . • I 	 't' h i . fiI .1.. 	 c supenor court ·orpersona recogruzal1ce Wltu or Wit 10nt Sllrety may peh Ion t 

review of the order of the recognizance ... 

The justice of the superior court may, after a hearing on the petitior for review, order 
the petitioner be released on bail on his personal recognizance wit~out sltt'ety, or in 
his discretion, to reasonably assure the effective administ-ration ofjustice, make any 
other order of bal] or recognizance or remand the petitioner in ace! rdance with the 
tenns of the process by which he was ordered by the district court. 

OJ",. {;. 276, §58A(7) . 
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The defendant was aggrieved because the District Court did not gran him bail on his 

"personal recoghizance with or without surety." Instead, the District Court d tennined that "the 

release ofthe defendant on persona.! recognizance [would] not reasonably assure .his appearance 
. . 	 . I ... 

and/or would endanger the safety of [~nc] any other person or the commumty '" (See Ex. A). 

Accordingly, the District Court ordered that the defendant's hail continue to be set at $200 cash 

as previously posted and imposed several other conditions of b.;] inCluding 1ut not limited to 

GPS monitoring with exclusion zones and a curlew between the hours of 7 al and 7 pm.' Id " 

See also (Ex. D)(where the district court clerk entered a notation on the dock ··t that the defendant 

was released on bail with G.L. 276, ~58A conditions as set by the commissioL r, not personal 

lrecognizance). These conditions significantly impacted the defendant's libert interests protected 

by the constitutions of the United States and the Commonwealth. 

U. 	 A defendant may appeal to a Single .Justice ofthe Suprenlo Judicial Court 
punmant to G.L. c. 21.1, §3 only after being denied relicf in the Superior 
Court. 

The Commonwealth relies on Commesso v. Commonwealth, 369 Mas. 368, 371-372 

(1975), to support its proposition that 0.1... c. 2 J1, §3 is the appropriate avent to obtain relid 

from orders regarding pre-trial release or detention under the bail statutes, noJ the Superior 

Comi. The Commonwealth is correct that the Supreme Judicial Court docs h l e jurisdiction 1:0 

"entertain bail petitions," however, ti1is jurisdiction appears to generally exist only after decision 

in the Superior Court has been render~d. See Commesso, 369 Mass. ~t 371-3 12. ' 

In Commcsso, the Court explams that although G .L. c. 276, §57 allows the Supreme 

Judicial Court to admit a prisoner or witness to bail in the first instance, an ap lication under that 

I The Superior COUlt amended these conditions on 01' abollt December 22, 2009 to accommo( at<;; the Defendant's 
work ~chedule. (Sec Ex. 8). 
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section will "ordinarily be denied or transferred to the Superior Court ... if ' e matter has not 

previously been acted on there." Id. 

Accordingly, the defendant was correct when he first petitioned the uperior Court for 

review of his bail conditions and the Superior Court did not err in ruling 011 11 is petition. In the 

event that this Court grants the Commonwealth's request to reverse the Sup ·or Coult's order, 

the defendant requests that this Court review the defendant's petition to ame 

conditions. 

WHEREFORE tb.e dcfcndant requcsts that this Court: 

1. Deny the Commonwealth's Petition for Relief; 

II. AffillYl the Superior Court's order amending the defendant's tail; 

III. Hold a hearing on this matter; and 

IV. Grant such further relief this cowi deems necessary and prop r. 

Respcctfully submitted, 

CHARLES A. BOOKM!AN 
Attorney for Defendant I 
Bookman & AI-Marayati 
802 Main Street 
Melrose, Massachusetts 02] 76 
BBO# 632021 

Telephone: (781) 712"0 07 
Telefax: (781) 662-1132 

DATED: February 19,2010 
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EXHIBIT A 
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02-04-2010 10:59 FROJ,!--WOSURN DIST COURT CLERKSOFFICE 7819334404 T-O 6 P,0071012 P-154 

COMMONWIEAL'flli OW MASSACHUSETTS J 
. . . 

y."7":-~~"i'~D~·~t j COMMON\VEALTR 

v. 

---'--_... ­,., . 

MIDDLESEX, ss. WOBURN DISI CT COlJRT 

DOCKET NO.: ~C(L ~B/ 


COMMONWEALTH'S MOTION TO HAVE THE DEFENDANT REL ASED WITH 
CONDITIONS PURSUANT TO M.G.L. c. 276, § 58A 

Now comes the Commonwealth in the abovc-entitl.ed mauer and respect~tllY requests, 
pu,rsuant to M.GL c. 276, § 58A(2), thac the Defendant be released on rh¢ belo conditions. In 
support of ilS motion the Commonwealth Slates lhat the Defendant is charged w th ~ne or mOr.:: 

quaWying offense91isted in M.G.L. c. 276~ § 58A(1), specifically ~~ ~ '&tr~ 
and mat the release ofthe Defendant on personal recognizance will not reas:;fY assure his or 
her appearance andlor will endanger the safety or any other person or the CO_-l .nity. 

(gJ The Defendant will not commit a federal, state, or local 'crime during the period of 
release. 

o The Defendant will remain in the custody of .. _ who agrees to 
assume supervision and to report any viol~tion of a rc)cflSc condition to ~e court and 
probation, and who is able to reasonably aSSltte the COUrt that the Defendant appear as 
required and not pose a danger to the safety of any person or the comrn nity. 

o The Defendant will maintain employmen~ or ifunemployed, actively s ck employment. 

o The Doft'lndaill will maimlli.n or commence an educational program. 

S The Defendant agrees to abide by the following restrictions relate.d to ~ve'I, personal 
associations, or place of abode: _~ B~T OND~tA T'fi) Lr..J€ 

liS The Defendant will slay away fl"om the home(s), placet') OfWOrk~andJtT school(s), if 
any, and avoid all contact, direct or indirect, with the alleged victim(s) 9>fthe crime and 
with aU potential wltl1ess(es) who IUay testify conc~min.:! the offense, i~cludirig those 
mentioned in any police reports~ and specifically: \(£ ~Q.. ~ • 11Ab~N 

\~ 
."~... 

\II"OI\~.ooI~h:1"..'Ni1"l'Ia\Wobum r.,~,t\~~_ (or C "ICW\. t-!01.dl"~ D ,eI..."" ~rt<IM"_ ~M.DOC 
It,." 1)120101 

'-" ' 
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pretrial s~rvic('; agency, or other agency as follows; ~':.::.~~~..r....;..~..;...::.:..=-~__ 

02/19/2010 12:04 7815521132 	 BOOKMAN & ALMARAYATI PAGE 	 11'3/22 

" OH4-2010 II: 00 FRQM-.\\'OBURN DISftoURT CLERKS OFFICE 

TM Defr..odant will report 00. a regular basis to the following law , 

The Defendant will abide by the following curtCW.-.L1-i;_
." ....- . ~... :" .... " , 
:'.<,~~... . The Defendant will refrain from possessing a.:firearm, destructive devic 
'\~~'~l"' ; dangerous weapon. 

o 	 The Defendant win refrain from exces$ive use of alcohol. or any use Off narcotic: drug Or 
other controlled ~bstance witho.ut a presc~Ption by a li~~S~d me~Cal . ra~titioner. 

o " The Defendant WIll undergo available medical. psycholog~ca.l. or PSy~tIiC treatment, 
including treatment far d.rug; or alcohol dependellcy and.remain in a spe ificd institution 
ifrequired for that purpose as follows: _~___~_____+-.,..-._~__ 

I ' 

The Defendant Will provide ~l", the am01ll\' of 4iZOb . c..~ or . 
1f~O sureties to ensure a.ppearance of tho Defendant and Ugr] to forfeit the 

. ~ ' .; same if Defendant fails to appear. 
- , 

, ' The Defendant witl return to Ihe custody of 	 for e following 
" 	 o 

hours aftenelesse for employment, scho?1ing. or other limited P1lIJlose'ias {allows; 

[E, 	 The Defendant will abide by all active restraining orders. 

~ 	The Defendant will wear an elcctronic monitorip.8 bracelct.~l:Cf11ie- h,Ol~ 
~ 

[]j...The Defendant will satisfy the following other conditions: C~'Ll tAJt1H ]hdMT1i
Courz.r- ~E1l5., I F a~'f ' 
.' 	 . 7f:fiI 

~'~d'''' js w.ro.d't!.'~hOuid t e1I.f.n~ ~15~"t\~m~~(M'::~,te.
existing order of reiease, or commit .!l new crime whifeon release, the Defehdant's tv n cor . 
r.ecognkgDCe may b~,r~vuked .Ilnd the Defendant may be held without bail pending ~t.toJJ 
d;sposition pf his or het open,matters, , ~. , 

AGREE)) TO: 

BY: 

'.-=-M~.-'R:)~--+~..L::...:.--=":"'_"7"r 
• or other 

http:witho.ut
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EXHIBIT B 
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T~05S P.Oll/01Z F-154FRO~woaUR~ DIST COURT CLERKS OFFICE 781932440402-04-2010 11:01 

~QmmgnJY!:alt.h. gf Mi15§a9b1.!S~ 
Ili.~CQ:kY1 

e Co 

l009- 2987 

MlIuAl!en McEachern 

Aeting Chief .D.'rob~tion Offil:l:et 
 I 

I 
JIMI1)PlX. ~ _ has be~n placed on bailwervi,don in Midd1;esex Superior 

Court mill the dispositiol:\ ofilia oase(s). Unless otherwise excus,ed) you are to reti.irn to court as 
ad~ by the court. . . J . 
Ifyol.1 fail to comply with any oftbe foUo'Wlng terms·'o'fpre-trial supervision now ?ac~d on you 
by this court, you may be ordered to appt.:!l\" in caurt ~ga!n, After due notice, the co~rt may 
cbange the term ofsup~ion, extend the periods of supervision or enter an. alternate 
disposition. Ifyou thlJ. to appl;:1lt. you rn~y be defiwl'tl!d and a wao-ant for your atrJt wm be 
l8sued. 

1. You must obey all aourt. orders and lcc~ state and foderal )BW~ 
2. You must repon to your ass:/.~ed probation officer nt such time(s) and pla<;es ~ (s)he r quires 
3. You must notify the probation offic~r immediately of a oha~e of residence and or ~pl yment 
4.You lllUS~ not leave the Commonwealth without th" c~s pennis~on off-be Court. Such p~~on 
m~y b~ contingent upon your agreement to waive extraA;lition 

s. GJrS :BM~1!.'.I' firm: ~ 9ll! TO 7,AM

"?. 6. a~ NO . FOR ~ WEElc DEF.I@),ANT Dr ON CALl,. J{{))l, WORK 

7 ~1:A.Y AWAY 1!'iImf VIexIM : I 
8: ~ TO ~~lJlm Dl:snuCT :. 


I hove read and _S~ ttl_ above t".""" 0\ttl••nil supervision o,>t.,."ct and ~c 10 000""'. 

them. I ;aa,kn edge t' of me otlgloal b~l supervision contract and tbe terms elf 
Siupervis· 

l E 

mailto:DEF.I@),ANT
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EXHIBIT C 
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MIDDLESEX, 88, 

7815521132 BOOKMAN & ALMARAYATI 

COMMONWEALTH OF MASSACHUSBTrS 
TRIA.f.. COURT 

OOCKIIT NO. 09D 41 

SlIAUN MADDEN. Plaintirf 

v. 

KERR! MADDEN, Defendant 


FURTHER TEMPORARY ORDER 
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This case washefote: the Court OD December 9,2009 on Father's Motion foc Custody_ 
After the hearing the Court granted Mother temporBJ:Y phy,gical custody ofthe ~ minOt 
children Michae~ age 8~ and Ethan, age 3 due to serious alleg~ons Mother ma.de that Fstb.eJ: had 

. I 
been physically abusive to her over the past few YeatS culminating in 8. re~ng order issued in 
November, 2009 which had been extended for a year after,a full htlaring. 'I1w1Court awsrdod 
the parties were awarded joint legal cugtody. Fat.ba was granted weekly OVa"gbt visi,ta. The 
Court was advised that DCF bad heal previously invol-vt:d with this family an was in th!; 

process of conducting an in\TeStigation into allegations that Father assaulted M tm..'1' in. the 
pre.9enre ofEthan. Father was requesting custody ofboth children sU.,ging th the childnm were 
tl.DSafe with MotbeT for n:asons 4etailed below, Mother obtained 0. Z09A ~nIngorder on 
November 23, 2009 which gaY" her sole custody of the children and prev~,dIFatbcr from 
having any conmct with ' the children.. The Ccurt continued 1:h~ matter Wltil Japuary 11, 2010 so 
that DCF could finish /.hcir investigation, the Court coll1d rtviow the entire DCf fill; and Mother 
could submit lu a hair follicle 1esL J 

At the ~ on Decembef 9,. 2009 Pather alleged that Mother h3d JrorvioU51y had a. 
scnons dI1lg problem and be bclieved that she nright be using drugs again. Mother had bt=Cll 
bDspimlized in 20Q7 for three weeks at Boumewood Hospjtal fur substance ambe 1:t"caWlcnt. 
Mother told the Court that she had not been using drugs. The Court pcrfonnJd a urine screen 
on both parties and Mother testt;d positive for IJlari.juana... She th.cn 3Cknow1t d to the Court 
flxat she had smokod marijuana recently. Father's test was negaave­

trath« also providedtb~ Court with a police ~ from an incident OD June 1, 2009 
where Mother allegedly assaulted a William Regan. Mr. Regan bad b~liv~ ill Mother's 
horoe for ~'pproximmcl.y two months an4 was sbariOS a room with the cllUdrenl Ma1.hc:r and Mr. 
Regan had an a:rgummt about his leaving her home and he alleged that Mo1hcl sCI<Jtched his 
chest and ripped. his tee shi~ Mother Ihco left. the apartm.mt. The police obgped ~hes 
and ~cJness on hi~ c.hest. .Mu~ :filed an affidavit with the Court stating thai Mr. Regan was no 
old high Bcllool mend who she tan into in Apdl. 2009 while he was looking fdr a rlde to a 
homeless ldlclte.t. She: claims QJllt she only offered him a place to stay for a ~+ days but that he 
rclUsed to leave. Shfl stated that she and the chlldren would oUEm. sleep at otb.,r people's homes 
in. order to avoid Mr. Regan. She claimstbatMr,:Regan only slept ill the chil 'g room when 

http:apartm.mt


02/1'3/20HI 12: 04 . 7816621132 BOOKMAN & ALMARAYATI PAGE 14/22 

they were not at horne. Mother claims that ~C JlCVCt assa1.dtJ:d nUn but merelY put his belongings 
outside of the apartment so tbat he 'Wl.)ulc:11~ve. l<"ather allegeS that Mother p11tjth~ clUldren at 
risk by bavivs Mr . .Regan in her home. lbe Court agm:s. Mother shoWed a total Jack of 
judgment bringiI:Jg Mr. Regan to live in her bome. £'W11 ifthe Court WC;teto JJIie"e Mother's 
w..c;timony that she W38 unable t£) get him. to leave for two months and had to s1e\cp e1scwbere it 
shows that Mother was not ~ to talcing the steps necessBIy to jJl.fi1Jn: the #dnm'S safuiy 
which appeax-s to be a ~ theme with Moth«'s actions. The Court also cfedits Mr. 
Regan's statements to the pollct; whicll wen: supported by physical evidence, 1hat Mother 
assaulted him.. 

Father also provided the Court with a Property Lnss Stamment which hM a poljce report 
atta.ched from an in~ident on AUgust 23, 2009. The report indicmed that Moth+, bad called the 
police OIl A~ 24, 2009 abo~ an incident ~ bet boyftien4 MaUbew Mu1r~which had 
occ1III'ed the pnor day. The police observed a large ted and blue welt on Motbf'S cheek. at the 
police station. Motha told the poJice that Mr. MulvaneY had arrived at her b1use with afriend 
to go out for the evening. Mother claims that they luui a long conversation about possibly 
breaking up. Mother told the police that she had recently underwent surgery mld th3l: she was 
p~ribed Perooset wbich she claims had been on her nightabte along with $1 ~OO for ha- rent 

money. Mother claims that Mr. Mulvaney asked her fur some "'perks" but she fold him that she 
. only recm ved Tylenol from the hospital. When the po1icc asked het" why he had wan.led some of 
h~medication she toLd them that 14ht: has a problcnl and with abusing ~()n mediCErtlOll 
and other drugs+> and thaL was oJ;W ofthe rcasoru that she wanted to b~up with birtL. She 
claims that they began. to argue and that he gmbbed the medication and her ~ money. When 
she tbreaumed to call the police she claims 1hathe told hm-~you call the POll; that will be the 
last thing you e,'er do and YOll-Uncver see your kid agaUf>. She ran after him dgrabbed the 
mOJl~ and he sttuck htt. She told the police that slu: did not call until th~ fo owing d"l)' 
because she WdS "'petrified" and ·'didn't even Ihink about it until someone oon~inCCld her to do so 
toda:y:~ Again only a f~months a.fter the incident with Mr. Reg.m Mothe'r~' exposed the 
~bildrcn. to SOIIloone who she knew had a drug problem. Molh.t:J: also had a ious drug 
problmn and was BSSQciating with someone with. a ctJJIeI1t drug addiction. She aLso had 
prescription dmgs .in her home whlc.h she was mking.and ~h in. her he>:rne w~cb. ~e claims was 
"stolen'). .Anot:h£t '1:hcft'7 ofthe same amount of~h 0CC\II'Ibd in ApriL ;ZOO? las set forth below. 
Mother harl to he told to call the police ~ showing her iruLbility to protect hl':l' children even 
aftm- a tbnoat 'MnS made;: sgninst them. It 18 interesting to note that Moth~ did go t~ Court to get a 
r~ ordQr against Father immediately after the aUeged incident with11 in November, 
2009. 

On October 30, 2009 Father filed a Complain:t for Divorce which in ~ 8oll&ht custody 
ofthe: minor dilldren. On Decem~ 9, 2009 Mothe:- also tiled a lengthy affit"it with the C~ 
alleging that Fafuel: had been physically abusive to her after he retumed from my in Iraq in 
2ooS. She alleged thal he had pushed h.l..-r dcmm a flight ofstairs in November. 2008 which 
~tod in her suft'Cting a miscaniage. This incident she alleged led ttJ the p~cs sepm:ation. 
She claimed tWrt after their separation Father regulaIly threatened her. On Noyemhel;- 20. 2009 
Molhcr 4dloges tJ;mz. Father attacked hor in the padcing.lot of'Mlclmcl's Al!bool fY grabbing her by 
the neck and hitting her:KaOss the face. She Slated that the incident was wi ossed by Ethan 
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who is three:. Mother obtained A 209A restraining order but she did not 0 • the order until . 
Novewbcr 23~ 2009. Father deni~ any ~ OIl his part during this inoi~ What Mother 
do~ Dol discuss in h« Affidavit, wbic.h is verified by DCF records, is 1hat s~ volunta:rl1y gave 
Father custody ofMichael and he had Ethan every weekend after their sep Ol1. She also never 
alJeged an incidents of dom~cvioJ~ by Fatb.e.t in any prior DCF investi . ons until the 
JDOst recent inv~1iga.tion after 1.bc Novem.bm-. 2009 incident .r

At the hearing on January 11, 2010 the Court obtaiu.~ the results Of~ther ~s hair . 
follicle test which iesreQ positive for Oxycodol'le. Mother pro~ided the Court with a. ieCOX'd from 

. S.ail1t' Ii M~caI Center indicating that she bad been prescribed PercOsd: fo11o 'ng a surgical 
proccdore on Ocf.obcr 6, 2009. MotheT alleges that this is the reason that she I ed positive fot 
Oxyoodone. Wb.a1 is in~g to note is that she tested negative far mPrijreve.n though she 
bad tested positive for the substanct; in Court thc= day bofore. She aJ~ clearl had obtain~d a. 
prior prescription for Percoset in August" 2009. 

w:bat i'f even more troubling to the Court was thl!! revll;W of the nCF i rds which 
indicate that Mother has a continuing histaxy of abusing ptescrlptio~ medication. She was 
hospitalized. in 2007 blJt she clearly has continued to ahu»e .narcotics.. By ber rwn..admission 6h~ 
has continued LO use marijuana. She also cl8ims to bave had two di:ffetcnt p~criptions, in 
August, 2009 and Oc.tober, 2009~ [OJ[' pain medi~tion. Mother alleges that 10 attends regular 
therapy and NA but the Court does not find her te.."itimony credible. Mother ,es Dol seem to 
have any concom about the use ofmarijuana even aIicr acknowledging a pri~ drUg depe.nd.emcy. 
She seormr to ju.~ thi~ by stating thtt1 her only addiction was to pain killers. After a review of 
aJl1b.c records, em.m.ore fully set forth below, the Court ~ iliat Mother is active drug user. 
She is reguIarlyming marijuana, as admitted by her to DCF on several O~OIl8. and the Court 
b"licves that she is continuing to abU8e painkillm-s. She has been able to bid9 her drug 'U$e in the 
past very effcctivdy. The.f.a.ct that the r63Ults on her hair follicle teSL were negative for marijuana 
lead the Court to believe that she may have titmpcICd with the t..sults ofthc tJst. 

Tho fim 51A ...as filed ogainst Mo1hcr on June :?6. 2007 -..M~W>IS ru!mitted to the 
Boumewood Hospital to 'their detm:. unit. Mother a~jt1.ad to using 6 to 8 mp ofOxycontin 
daily while caring for the children. She mimitted. to caring fo.r: and driving thtj children while 
under the influence ofdntgs~ She begtnther drug use with Peroosel and then regan to take 
oxycotin. She wouJd buy her drugR offtho street. She admitted the drug usc to Father who 
helped het get Jinto 1:reatment. Father admitted to DCF that he had no knowl~e ofMother's . 
drug use until $hc told him.. Appa:ce:ntly Mo1h:r was able to hid her drug addibtion from friends 
and fumily very well. Everyone was surprisod to learn ofh~ dreg dcpendendv when questioned 
by DCF. 

A second 51 A was filed against Mother on April 30, 2009a1l.eging that Ethan. had been 
waodming the ,bsllways of the apartment buildiug while Mothor was ~leepingj. The Teporter 
alleged that Mother was "uneonscious'~ on her bed. and that there was a. marijkna pipe next to 
her bed with a cigarette that was bunted to the end. DCF contacted. tht'l chil~·s pedia.trlci.an 
who indicatcxi that h(: was concerned that Mo~ smelled of smoK:e when EtIfm is brought to hl~ 
office- He indicated that Ethan has a se.ri.oU!J lung issue and that ifMother is smoking around 

http:pedia.trlci.an
http:a~jt1.ad
http:The.f.a.ct
http:Novem.bm
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Ethan that he would be at risk.. F~ Lold DCF that Ethan was wi1h him btt tM da;te ofthe 
alleged incid.eot SO that t.IUl reponer was mcoln:Ct. Mother told DCF that ~~ an "escape 
artl.$t"' and 1fun shl'J woUld have to lock hta'Sclfand EtbBJl in. the room at ni~. She 
acknoWledged that Ethan has been able to open up loc.k~ and get outside of,be home without her 
knowledge in the past. Moth« also admitted to DCF that she hail smoked ~juanll a recently 
as two week before th~ mtervicw but claimed thatwheo. she Slttoked mllrijurna itwas never 
when shtl had the o1u1dtt:n. Tb.c wo~ CJl:presscd a concern to hm about her use ofmarijuana in 
light ofhcr past addictions QIUI Mother mId the worker thatsbe would DDt tmokc agaiD. She 
also told the 'worker that she did smoke cigarettes in the home buI claimed +t she smoked out 
the 'Window. Mother alB<) told the worker that she had seen. a. psychiatristw~o prescrihcd 
medication for her tllf.'~n he Ion Boumewood but she told the worker she never took the pilla. She 
0150 told lhc v,rol"kcr that she had a prefScription for Vicodin but claitn.ed thaI ~cr friend holds 1hc 
piUs for her. She aJ1;o 'told the woth:r that she: was [lot in thcmpy. She was specifically asked 
ahout domesti~ violence issues and denied, She also advised the worker aboPt het miscarriage 
but never indicaiod 'that Father bad thrown bel' down the staiJ:s. She claims ¥ she separated 
from Father after the miscarriage bccau-:e he wn.sn.~t Sllppo.ttive of.her. An~~ 'concerning 
stawme:nt made by Moth~ to the wotker wag regarding the 'theft C1f $l~OO in cash which she 
claims WIDl for hcr rent money. She told the worker that Fath", had given h~ the cash to pay her 
rent and thai she left it in an envelope on 1hc lsndlord's stoop- She claims thrt the landlord',s 
coworker took the money and shfl is now being ~victe't This ~(o.ry sounds reminiscent ofhcr 
later claim that her boyfiienr.l stole $1.200 in cash for her rcnt1hatW3S sittin~ on her UtcsF:eJ.". Sbe 
told DCF tlw.t ghe would want Fatlwr to care for the children ifanything was b happen to hel". 
She acknowledged that Michae1lived with tri3 Father-

WhCJl the worker talked to Fmher on May 4, 2009. Father told her that Mother had been 
n&vous ~out the meeting and that ifthcy tried to hB.~e her take a drug test ok ~he would "'dye 
her hair and go to ONe 10 get stuff GO lhc test will be nomml~. Fathcc told +worker that 
Mother is not able to pa:re.nt Michael because 1m has AVIID and that she can'f get him to school 
on time and medicated. At that t1m<:: he did no{ ~l1har .Ethan was at risk while in Mother's care 
but he felt that Mother was very immatutC. 

DCF supponed the allegations ofneglect again&1. Mother. DCF cite~J1other's use of 
marijuana.~ a concern tllat $hc might be ming other illegal drugs~ Mother' s ~I.oxy ofsubstance 
abuse and the m:r lack ofpsychological trea1n1cnt as ~ for cOl1centm abo{rl: Ethan·!S safety; . 
They W1m; also concerned that: Ethan ~ able to open. locks :in the hou.'le and jwandcr off. They 
suggested that Mother compJet.~ a Substance Abuse evaluation. and random d.rug screens. That 
never occurred.. 

Mother wrote in Affida-vit and testified in Court that she has always been the: childrtm~5 
primary catc provider. A review of the DCP records .from the April,. 2009 5~ indicated that 
Micbacl had'been living with Father nnd that lilic had custody ofEthan who visited with his 

Fathm- on weclo~mis. J 
A 51A WM fiJed on November 24, 2009 against father by the Bur ' n Police. Mother 

reported to the police that Father had 8SSal1.lt~ her, in Ethan's pleSCnCl.'l, and rlie police observed 

http:8SSal1.lt
http:pa:re.nt
http:claitn.ed
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"noticeable tedne9&" ofthc left side ofM.pth~s face and .neck. Father was placed under arregt 
Mothe:t told tho worker during this invcstiption that Father had a hi.story o~being verbally mJd 
mentally abusive and thai he had physkally assaulted ber on OM oth« oc~ionwhen she: 
miscan'icd. 11,is ~y COnb'adicts the s~eIl'ts that she Il'\ade to DCF dbring the last 
investigation.. Mother claims ~ Fathcr"$ parents are active: alcoholics nnd*t they regularly 
care for the children when in J:o~1tthers ~e. MathlSt expressed a cancerJl a the gmndparont'& 
ongoing substance abuse and lack ofsupervision that Michael receives wh ' .in thcir care. Sho 
lefened to an incideut two years flgo with a neighbors c:hild who placcdhis F&ers in. MicbaeJ~s 
anus. Mic.haeJ. indicated that this child is his best friend. aclccawledged the F.cidmlt and 
indica.lOO that itt never happened agairL Michael also told the walker that hel~ allowed to play 
with his friend llnliUpervised when he is at his gmndpa(CDts and that his p.dmothm- drinks 
--Captain Morgan's and lays in bed aIot watching TV. He also l'epOJ'1£d tJmi his gnmdDither 
drinks alcohol. Father dcoied that any assm..dl ocC1l.tn!ld and was 8llgry that $parents had been 
~~ ()fabooing alcohol which h~ hils denied. It was clear from the repo ihat Michael bad 
recently changed schools so the Court will assume tbat he con.ti:aued to resi e with Father until 
Mother_ obtained the restraining order. Th.e Court is conccmed about the ~dpa:ren~ use of 
alcohol around the children. Michael was clearly able to describe to the ~()~k~what his 
grandparent's dvmk UntH there is a more 'thorough investigation the paJ:eI:$l grandparents shall 
not care for the children nor sball tlncy be with the cbi.ldren unless Father is present 

I 
Mother told Def that she now u.nder a great deal Qfstress becaustl ofthe divorce 

proceeding and told the worker that she has. attmded support m.eetings with rfriend twic~ a 
roonth.. Sh~ told this Court that she wart to meetiIlBS several times a week aDd that she 311t:nded 
therapy- The Court does Dot find her statements credl'ble. Ethan. did tell th9work that he saw 
his fathct hit his mother and said it was "'bad". He lJoddcd his head when thf worker asked ifhe 
was scared. DCF supported the allegtltion ofneglc:ct nfEthan by .Pather w~ ~u:pported due to 
Ethan's statements. The Court believt!3 that there 'Wa$ an incident in Nov~~ber, 2009 between 
Mother and Falhcr whi ch .frighle;ncd F..than. Based on aU ofthe other intervlCws conducred by 
nCF it does not appear 1hat Ethan is the most n.ccurato reporter both due to ~i!; age and bis lack 
ofgood verbal skills. The veI3city ofany ofMothcr's !ttatemODts a.bout Fa~ aw suspect at thi:s 
point. The Colm1 believes that at '!htS time -tho cbi1.drcn ar~ at risk ifthey arc ref( in Mothd£'g care:. 

After CIOnsidaation ofall of the aboVe cvjdooce the Court c:nt.crs th~ fOllowing tempoI3ly 
orders: 

1. Fath£;r shall have sole physical custody ofthe minor children Wchacl and Ethan 
Mad.dml commencing on lanilMY IS., 2010. Fother shall be able to cbaJJge Michael'8 school and 
Ethan's dayc.are. He shall notify Mother ofth" name and contact infunnatioh for the new 
schoolldaycare immediately. Father shall pick up ttJe cbi1dren from schooV+ycare on Jso:uary 
L5. 201 O. Mc:rthu shall insur~ that the cbi1dren are brought10 ~choolldayca1'~ an that day. The 
parties shaH continue to have shaxed legal custody of1he-children. 

2. The parties shal1 make an-anganents for Father to pick up 1:hc chil~en'S clothing, toys 
and othe(' ~na1 bolongmgs :from MOthOT·~ home: on Monday. Jonuary 19~ 2010 at a mutually 
agreed upon time. rrtbe parties are unable to agree on a time then it shaH be at 5:00 p.m. FatheA 



PAGE 18/22BCICIKMAN & ALMARAVATI02/19/2010 12:04 78155211~? 

sbB.1l have s. police officer ~ort him to Mo1her's bome.. 

.3. Fathers child support Qbligatjon is ~&o:d.. Father sba1l I e to provide 
medical ~~emgc for Motha and. the minor ~ and be shalJ De responsible .fur all 
ofthr:: chilarell's unln3ured mcdU:al and dental cx.pcnses. l . 

4_ Mother shall havr) visitation with the clilldn:xt evexy Saturday and ~ unday ftoIIlIQ:OO 
un. to 6:00 p.m. Mother shall have no ovctnight visits. The ~ges fot' Itbe children shall 
occur at the WalTllaro Police De.part:mcnt. Mothersball not have any unreJat&l males prestmt 
dming her visits with the c.h1ldreu. . L 

5. MOLru:.t shall submit to J:31ldom drug screens with the Probation D ent ofthi.N. 
Cotnt 00: a weekly basis_ Motbc:r s.ba1l be responsible for the costs ofthe +S. Mother shall 
also attend weddy counseling and provide Fa~6 cou:nsd with a letter froJlil her coU1l8eior, on 
the 1GI ofeach mon~ beginning FebruaIy~ 2010, verifying her weekly~. Mother shall 
also attend at least 3 NA meetings a weekly and she shall obtain v~cation~m each meeting 
ofher attendan·ce. She &ball provide 1hc ~ly vcrlfica1iCJn to Fa.tbcr's coun 1every Monday 
for the following week begillIIing on January 25, 2010. 

6_ Father shall not allow the children to have any overnight visits at I is parent's home 
nor shall his :pat~ cm:C for the children unless he is prestmt. Father sbal1 b responsible! for 
t11king the chil&:en tQ schoolldaycarc and picking 1:luw. up after work. 

7. The Court shall appoint a GAL to investigate the appropriate custOdial artangexneo1S 
for the children, the a.llegations ofFather's domestio violence andMo~'s J,ug abuse; and 
the GAL shnll make recommendations to the Court on the appro~~ngfcuslody 
arrangements. Tho cost ofthe GAL shall he paid by Fatbet subject to readjtr.me~ pending the 
outcoUlt' oithe investigation. The Court fi.ruts that Mother p:rescntly does n()~ have lb~ funds 
to pay for a shtu:e ofllie: investigation. Father i.q working and has been relicvdd ofms chlld 
~upport obligations therefore he is ID.n bettet position. to pay the coot oftb.e i~vestigatiQJl. The 
GAL invc::;tigation is limited. to 30 hlOUffl subject to fl.lrther Court order. The GAL shall complete 
their investigation 90 days after their retainer is received. Each party may only provide the GAL 
with 3 collataaIs ro contact. The GAL may contaet any persons that they +iDe is n~ 
for the hrvestigo:tion. 1'1lc parties shall sign re1~ to allow (he GAL to obtain lhcir IOedica1 
records and Ihc c.bjl~·s tru!dical and educational records. . 

8. The 209A restraining Older from the Lowell District Court shall be: amended to reflect 
the ~nns ofthjs order. 

4~ 
9. This matter Is scheduled fOl it Status ~ Dn March 5. 2010 2:00 p.rn. \!!) 

Dam: 

(
"-... , 

http:readjtr.me
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