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COMMONWEALTH OF MASSACHUSETTS

SUPREME JUDJCIAL COURT
Woburn District Court
Docket No.: (0953-CR-2987

COMMONWEALTH OF MASSACHUSETTS # :
" i
VS. *
¥ i
0 i
SHAUN MADDEN * ‘

DEFENDANT’S OPPOSITION TO COMMONWEALTH’S PET}TTION AND
MEMORANDUM IN SUPPORT

Now comes the defendant, by and through counsel, and respectfully requests that this
Court deny the Commonwealth’s Petition for Relief. The Commonwealth’s Petition assetts that

the Superior Court lacked jurisdiction to review the defendant’s baijl conditions set by the District
Count, thus requiring reversal of the Superior Court’s order eliminating the curfew and GPS
monitoring conditions of the defendant’s bail.

The defendant opposes the Commonwealth’s Petition because the Suqerior Court has
proper jurisdiction under G.L. ¢. 276, §58A to hear and rule upon the defendant’s petition for
review. Further, the Superior Court did not err when it removed the curfew and GPS monitoring

conditions from the defendant’s bail conditions.

FACTUAL AND PROCEDURAL BACKGROUND

The defendant is charged with assault and battery in the Woburn District Court for
allegedly choking and slapping his wife, Kerri Madden, in front of their minor child E.M.. This

incident allegedly occurred on November 20, 2009, approximately one week after Mrs. Madden
I
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was served with divorce papers by Mr. Madden, which in part contained a request that sole
custody of their children be awarded to Mr. Madden.

On or about November 23, 2009, after Mr. Madden stipulated to dangerousness, the
District Cowrt continued baﬂ at $200 cash and also imposed several conditions pursuant to G.L.
c. 276, §58A. (IEx. A). The conditions were as follows: the dcfeﬁdzmt will (1) not commit a crime
during the period of release; (2) be subject to GPS monitoring with exclusion zone resirictions;
(3) have no contact with Kerri Madden; (4) report on a regular basis to Woburn Police; (5) have
a curfew from 7 aim. to 7 p.m.; (6) refrain from possessing a firearm or otheridangerous weapon;
and (7) comply with any Probate Court orders. Mr. Madden posted bail and has been abiding by
the conditions ever since. Id.

On or about December 22, 2009, the Superior Court amended Mr. Madden'’s bail
conditions, to accommodate his work schedule by changing his curfew to 7 ajm. to 9 p.m. and
included a provision that no curfew would apply during weeks when he was on call for work.
(Ex. B). Mr. Madden was still required to bave no contact with Mrs. Madden, Id. The

"Commonwealth did not appeal this ruling. Mr. Madden has successfully complied with this
order.

On or about January 14, 2010, at a pretrial hearing in his criminal matter, the defendant
made an ora) motion to the District Court judge to reconsider his bail conditions by eliminating
the curfew and GPS monitoring requirement. This motion was made due to a change in
circumstances. Specifically, on January 13, 2010, the Middlesex County Probate Court issued an
order granting the defendant sole custody of his children and indicated that the Court had serious
doubts as to the credibility of Mrs, Madden and to the veracity of her allegations currently

pending against Mr. Madden. (Seg Ex. C). The motion was denied and the defendant filed a
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petition in the Superior Court to again review his bail condijtions in tht of the Probate Court
order.

On ot about Fcbruar} 4, 2010, the Superior Court granted the defendant’s petjtion to
amend his bail conditions. The Superior Court determined that the GPS moniforing and curfew
requirejﬁents were no longer necessary to ensurc the safety of an iﬂdividual of the public and |
removed these conditions of the defendant’s bail. The Commonwealth filed ailNotice of Appeal
on or about February 10, 2010 and filed a petition for relief and motion to stay the exccution of

the Superior Court’s order on or about February 11, 2010.

ARGUMENT

1. The Superior Court has jurisdiction to hear the defendant’s petition to
amend his conditions of release.

The Superior Court has jurisdiction under G.L. ¢. 276, §58A (7), to address the
defendant’s petition to amend his conditions of release. As a result, the Superior Court’s order
amending the defendant’s conditions of releasc set in the District Court should be affirmed. G.L.
¢. 276, §58A (7) provides in pertinent part that:

A person aggrieved by the denial of a district court justice to admit him to bail on his
personal recognizance with or without surety may petition the supéri or court for
review of the order of the recognizance. ..

The justice of the superior court may, after a hearing on the petition for review, order
the petitioner be released on bail on his personal recognizance wit rout surety, or in
his discretion, to rcasonably assure the effective administration of justice, make any
other order of bail or recognizance or remand the petitioner in accérd.ance witly the
terms of the process by which he was ordered by the district court.

G.L.<. 276, $58A(7).
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The defendant was aggrieved because the District Court did not grant him bail on his
“personal recoghizance with or without surety.” Tnstead, the District Court détermined that “the
release of the defendant on personal recognizance [would] not reasonably assure his appearance
and/or would endanger the safety of [sic] any other peréon or the comtnunity,” (See Ex. A).
Acoordingly, the District Court ordered lthat the dcfendant’s bail conﬁuuc to be set at $200 cash
as previously posted and imposed several other conditions of bail including but not limited to
GPS monitoring with exclusion zones and a curfew between the hours of 7 am and 7 pm.' Id,,
See also (Ex. D)(where the district court clerk entered a notation on the dockét that the defendant
was released on bail with G.L. 276, §58 A conditions as set by the commissioner, not personal
recognizance). These conditions significantly impacted the defendant’s liberty interests protected

by the constitutions of the United States and the Commonwealth.

IL. A defendant may appeal to a Single Justice of the Supremg Judicial Court
pursuant to G.L. ¢. 211, §3 only after being denied relicf in|the Superior

Court.

The Commonwealth relies on Commesso v. Commonwealth, 369 Mags. 368, 371-372
(1975), to support itsl proposition that G.T.. ¢. 211, §3 is the appropriate avenue to obtain relief
from. orders rcgarding pre-trial release or detention under the bail statutes, not the Superior
Court. The Commonwealth is correct that the Supreme Judicial Court does have jurisdiction to
“entertain bail petitions,” however, this jurisdiction appears to generally existjonly after decision
in the Superior Court has been rendered. See Commesso, 369 Mass. at 371-372."

In Commesso, the Court explains that although G.L. ¢. 276, §57 allows the Supreme

Judicial Court to admit a prisoner or witness to bail in the first instance, an application under that

! The Superior Cowt amended these conditions on or about December 22, 2009 to accammedate the Defendant’s
work schedule. (Sec Ex. B).
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section will “ordinarily be denied or transferred to the Superior Court... if tHe matter has not
previously been acted on there.” Id.

Accordingly, the defendant was correct when he first petitioned the Superior Court for
rcview of his bail conditions and the Superior Court did not err in ruling on lis petition. In the
event that this Court grants the Commonwealth’s request 1o reverse the Supérior Court’s order,
the defendant requests that this Court review the defendant’s petition to amend his bail

conditions.

WHEREFORT: the defendant requests that this Court:

1. Deny the Commonwealth’s Petition for Relief;

1. Affinm the Superior Court’s order amending the defendant’s bail;
1. Hold a hearing on this matter; and

IV.  Grant such further relief this court deems necessary and proper.

Respectfully submitted,

e
CHARLES A. BOOKMAN
Attorney for Defendant
Bookman & Al-Marayati
802 Main Street
Melrose, Massachusetts 02176
BBO# 632021

Telephone: (781) 712-0007
Telefax:  (781) 662-1132

DATED: February 19,2010
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COMMONWEALTH'S MOTION TO HAVE THI DEFENDANT RELEASED WITH
CONDITIONS PURSUANT TO M.G.L. ¢. 276, § 58A

Now comes the Comumonwealth in the above-entitled matter and r%pBCL‘ ully requests,
pursuant 1o M.G.[.. c. 276, § S8A(2), that the Defendant be released on the below canditions. In
support of i1s mowen the Commonwealth siates that the Defendant is charged with one or more
qualifying offenses listed in MLG.L. ¢, 276, § 58A(1), specifically B
and that the release of the Defendant on personal recoguizance will pot reasonably assure his or
her appearance and/or will endanger the safery or any other person or the co nity.

X The Defendant will not commit a federal, state, or local crime during thé period of
release. '

[l  7he Defendant will remain in the custody of ___who agrees o
assume supervision and 16 report any violation of a releasc condition to Pne court and
probation, and who is able to reasonably agsuxe the Court that the Defendant appear as
required and not pose a danger to the safety of any person or the community.

The Defendant will maintain employment, or if unemployed, actively séck employment.

(1

The Defendam will maintain or commence an educational program.

0

WK  The Defendant agrees to abide hy the following restrictions related to travel, personal

associations, or place of abode: o BRMNLET on DADLAN) Linde

|
B&l  The Defendant will siay away from the home(s), place(s) of work, zmd/(?r school(s), if
any, and avoid all contact, direct or indirect, with the alleged victim(s) of the crime and
with all potential witness(es) who may testify concerning the offense, includirig those

Jotton # Jasgeious ats

AN mentioned in any police reports, and specifically; KefRQ1 7% . Mabdhead
:\g i ’
%
)
o0
N
vl\ : WNOR-.00 IV TareWoburs fuctuesiarms for ChurlCWS Motan ¢ D rolsica pesconsls SAADOC


http:t-!01.dl
http:abovc-entitl.ed

@92/19/201@ 12:84 7816621132 BOOKMAN & ALMARAYATI PAGE  09/22

02-04-2010  11:00 FROM-WOBURN DIST COURT CLERKS OFEICE 7819334404 | T-066  P.008/D12 F~1B4

(2  The Defendant will report.an & regular basis 10 the following law.agforcement agency,
pretrial service agency, or other agency as follows: o, N AL

Y
The Defendant will abide by the fouowmg curfew 715 M- T!h 7 A M. @%{1’

G Rl

The Defendant will refrain from possessmg a ﬁ:earm destructive dcwci or other
dangerous weapon

."':“:l:\_)s, .
‘(Q‘f‘, Je..

The Defendant will refrain from excessive use of alcohol, or any use of a narcotic drug or
other controlled substance without a preseription by a licensed medical practitioner.

00 RE

. The Defendant will undergo available medical, psychological, or psychiatric treatment,
including treatment for drug or alcohol dependency and remain in a specified institution
if required for that purpose as follows:

A~ The Defendant will provide bail in the amount of _ £O - cash or
o220 surcties 1o ensure appearance of the Defendant and agree to forfeit the

same if Defendant fails to appear.

] The Defendant will return 1o the custody of for the following
hours afier release for employmens, schooling, or other limited purpose,i as follows;

The Defendant will abide by all active restraining orders.

GFROGh
‘The Defendant will satisfy the following other conditions: _(orPey earH ?’ZOBAIE

Conaftr _ oRDERS, (F ANY
e Aol w@xﬁg@% el Jf
Tﬂ:e Defendant is warned that should the Defendant com a vip anoi:‘;ifcf % an 6 %GéU(Q

cxisting order of release, or commit 4 new crime while on release the Defendant’s
recognizance may be revoked and the Defendant reay be held without ball‘pendmu €¥CLDW

84 The Defeudant will wear an electronic monitoring bracelet,
¥

"\ disposition of his or her open-matters. '

L : Respectfully Subm’tted, Zants
- For the Commonwealth

- GERARD T. LEONE, JR.,

) AGREED TO: DISTRICT ATTORNEY,

BY: %/‘é//"ﬁ—\ ' . @
. De 3 l '” BY: m
/ D.‘l’

Iﬂ.ﬂ"'M

Assisfagh Dist A\tomey
Middlesex D m‘mr Attorney’s Office
15 Comrnor.\Wealtkf Avenue

Weoburn, M4 01801
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Trig] Court
Prabation Deparinent
2009~ 2987
DPRCEMBER 22 _It 2009

Maurzen McEachem
Acting Chief Probation Offices

WADTEH, SHAUN . has been placed on ball supervision in Midd esex Superior
Court until the disposition of the case(s). Unless otherwise excnsed, you are 10 retirn {0 court as
advised by the conrt. . , '

If ym:‘ fail © comply with any of the following terms-of pre-trial supervision now placed on you
by this court, you may be ordered to appear in court agatn. After due notice, the coxl{xrt may
change the term of suprrvision, extend the periods of supervision or enter an alternate
disposition. If you fail to appeas, you may be defanited and a warrant for your atrest will be

igsued.
TERMS QF SUPERVISION

1. You must obey sl] avurt osders and local, atate and federal laws

2.You mist 1€Ort to your assigned probation afficer at such time(s) and places as (SHhe requires

3.You musi notify the probation offieer irumediately of a ahange of residence and or smoplpyment
4.ou mvst 10t leave the Commonwealth without the oxpress penmission of the Court. Such perwission
may be contingent Upon Yolr agreement [0 wajve extradibian |

SPECIAL TERMS OF SUPERVISION

GPS BRACELTT WITH CORFELN SPM 70 7AM
HOWEVEE ND CORFEW FOR EVERY WERK DERESD, IN ¥
i ART OF GALL TOR WORK
REMAND TO WORUEN DISTRIGCT

RN
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

MIDDLESEX, ss " DOCKETNO. 09D 4194
SHAUN MADDEN, Plainti(t
V.
KERR] MADDEN, Defendant
FURTHER TEMPORARY ORDER

This case was before the Court op December 9, 2009 on Father's Motiop for Custody.
After the hearing the Cowrt granted Mother temporary physical custody of the minor
children Michzel, age 8, and Ethan, age 3 due to serious allegations Mother made that Father had
been physically abuswa to hex over the past few years culminating i a restrmmng arder issued m
November, 2009 which had been extended for a year afier.a full bearing.  ThelCourt awarded
the parties were awarded joint legal custody, Father was granted weekly ovemight visits. The
Court was advised that DCF had been previously involved with this family and was in b
process of conducting an investigation inlo sllegations that Fathey agsanlted Mother in the
presence of Ethan., Father was nequesting custody of both children allegring that the children were
unsafe with Mother for reasous detailed below, Mother obtained a 209A restm{ming order on
Novensber 23, 2009 which gave her gola custody of the children and prevmtcd Father from
having auy contact with' the children. The Court continugd the matter untii Japuary 11, 2010 s0
that DCF could finish (heir investipation, the Court could review the entire DCF file and Mother

could submit lo a hair follicle test

At the heatinpg on December 9, 2009 Pather alleged (hat Mother had pn.‘[:gously bad &
serious drug problem and he helieved that she might be using drugs again, Moi er had becn
hospitalized in 2007 for three weeks at Bournewood Hospital for substance abuse treatment.
Mother told the Court that she had not been using drugs. The Court perfo a unine screen
on both partics and Mother tested positive for marijuana. She then acknowledged 1o the Court
that she had smoked marijuana recently. Father’s tegt was negative.

Father also provaded the Cowurt with a police report fiom an Incident op Tume 1, 2009
where Mother allegedly assauited 2 William Regan, Mr. Regan had been hvmg in Mother’s
home for approximately 1wo months and was sharing a room with the children. Mother and Mr.
Regan had an 2rphment about his leaving her home and he alleged that Moﬂ:tﬁL scratched his
chest and ipped his tee shirt. Mother (hen left the apartment . ‘The police observed scratches
and redness on his chest. Mother filed an affidavil with the Court stating that ] . Regan wasg an
old high school friend who she ran ixto in Aptil, 2009 whils he was looking for a ride to 2

homeless shelter, She clairs that she only offered him a place to stay for a f " days but that he
refused to leave., She stated that she and the children would ofiem sleep at othar people’s homes

in order to avoid Mr. Regan. She claims that Mr, Regan only sleptin the childron’s room when

N
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they wers not at home. Mother claims that she never assanlted him but merely put his belongings
outside of the apartment so that he would leave. Father alleges that Mother put the children at
risk by baving Mr. Regan in her home. The Court agmes. Mothcrshovsredatotal lack of
judgment bringing Mr. Regan to live in her bome. Even if the Court were to believe Mother's
testimony that she was unable to get him to leave for two months and had to s ep gleewhere it
shows that Mother was not capable 10 taking the steps neegagary to jnsure the childeen’s safisty
which appears 10 b a rocurring theme with Mother's aclians. The Court also credits M.
Repan’s statements to the police, which werc supported by physical evidence, {hat Mother
apsaulted him,

Fathex also pmvxdr:d the Court with a Property Loss Statement which had a police report
attached from an incident on Augnst 23, 2009. The report indicated that Mothtfr had called the
police On Angust 24, 2009 about an inecident with hor boyfricnd Matthew Mulvancy which bad
occured the prior day. The police obsetved 2 lavge red and blue welt on Mother’s cheek at the
police station. Mother told the police that Mr. Mulvaney had arrived at her house with a friend
to go out for the cvening. Mother claims that they had 2 long conversation about possibly
breaking up. Mother told the police that she had recently underwent surgery and that she was
pregeribed Percaset which she claims had been on her nightable along with $1,200 for her rent
suoney. Mother claims that Mr. Mulvaney asked her for some “perks” but she fold him that she
‘only received Tylenol from the hospital. When the police asked het why he had wanied somes of
ber medication she tofd them that “he has a problem and with abusiog prescrrpuon medication
and other drugs” and thai wes one of the reagons that she waanted to break up with bim. She
claims that they began to argue and that he grabbed the medication and her money, Whea
shcthrcfmmedtocallthe:po]iccsheclmmsﬂmthetoldhur“zfywcaﬂthepo that will be the
last thing you ever do and you'll never see your kid again™. She rin after him and grabbed the
moncy and he struck her.  She told the police that she did not call until the following day
because she was “pefrified” and “didn’t even think about it until someons convinced her ta do 80
today.” Again only & few months after the incident with Mr. Regan Mother again exposed the
children to someone who she knew had a drug problem. Mother also had a tous drug
problem and was associating with someons with a eurrent drug addiction. Shejalso had
prescription drugs in her home which ahe was taking aod cash in her home which she claims was
“gtolen”. Another “theft” of the same amount of cash oecurred in April, 2009 as set forth below.
Mother had to ke told to cali the police again showing her insbility to protect ber children even
afier a threat was made agmast thewa. It is interesting to note that Mother did gL to Court to get a
restraining order against Fathcr inmediataly afier the alleged incident with him in November,

2009.

Op Ogtober 30, 2009 Father filed a Complaint for Divorce which fn past sought custody
of the minor children.  On Decetnber 9, 2009 Mother also filed a lengthy affidavit with the Court
alleging that Father had been physically abusive to her after he returned from duty in Irag n
2003. She alleged that he bad yushed her down a flight of stairs in November, 2008 which
resulted in her suflforing a miscarriage, This incident she alleged led to the partixcs sepatation.
She claimed that after their separation Father regularly threatened her. On November 20, 2009
Mother alleges ths Father attacked her in the parking lot of Michacl’s achool l? y arabbing her by
the peck and hitting her across the face. She stated that the incident was ‘witnessed by Ethan
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who ig three. Mother obtained a 209A resiraining order but she did not obtain the order until
Novewber 23, 2009. Father denied any abuse on his part during this incj What Mother
does nol discuss in her Affidavit, which is verified by DCF records, is that sha voluntarily gave
Rather custody of Michac] and he had Ethan cvery weckend after their separation. She also never
alleged an incidents of domestie violence by Father in any prior DCF investigations until the
most recent investigation after the November, 2009 incident.

‘At the hearing on Jenuary 11, 2010 the Cowt obtained the results of Mother s haig
follicle test which tested positive for Oxycodone. Mother provided the Couxt| with a record from
~ Saint’s Medical Center indicating that she had been presaribed Percosct following a surgical
procedare ot October 6, 2009, Motber alleges that this is the reason that she tested positive for
Oxycodone. What 15 interesting to note is that she tested negative for marij even though she
had tested pasitive {or the suhstance in Court the day before. She also clearly had obtained a
prior prescription for Percoget in August, 2009,

indicate that Mother has a continuing history of abusing prescription medicalion. She was
bospitalized in 2007 but she clearly has continued to abuse narcotics. By her own, admission she
has continued (0 use marijumma. She also claims to have had two differcnt pr&rscripﬁons, in
August, 2009 and October, 2009, for pain medication. Mother alleges that ’dﬂc attends ragular
therapy and NA but the Court does not find her testimony eredible. Mother does pot scem to
have any concern about the use of marijuana even after acknowledging a prior drizg dependency.
She seornas to justify this by stating that her only addiction was to pain killers.| After a review of
all thc records, as more fully set forth below, the Court finds fhat Mother is an active drug user.
She i3 regularly using marijuana, as admitted by her to DCF on several o ons, and the Court
belicves that she is continuing to abuse painkillers. She has been able to hide her drug use in the
past very s{fcctively, The fact that the results on her haix follicle test were nepative for marijuana
Jead the Court to belicve that she may have tampered with the results of the tost.

What is even more troubling to the Court was the review of the DCF L?eccxrds which

The first SLA was filed againgt Mother on June 26, 2007 sfter Mothf:ri was admitted to the
Boumewood Hospital to their detox unit. Mother admited to using 6 o 8 mgs of Oxycontin
daily while caring for the chidren. She admitted to cating for and driving the children while
under the influence of drigs. She began her drug use with Percoset and then began 1o take
oxycotin. She would buy ber drugs off the street. She admitted the drug use to Fatber who
helped her get into treatment. Pather admitted to DCF that he had no knowl&lge of Mother's
drug use until she told him. Apparently Mother was able to hid her drug addiction from friends
and family very well. Everyone was sucprised to leamn of het drug dcpcndenéy when questioned
by DCF,

A second 51A was filed against Mother on April 30, 2009 alleging that Ethan had been
wandering the hallways of the apartment building while Mothor wag slespingl The reporter
alleged that Mother was “unconscious™ op her bed and that thera was a ma:ijxl'xana pipe next to
her bed with a cigarette that was burned to the end. DCF contacted the childyen's pediatrician
who indicated that he was coneerned that Mother smelled of smoke when E% iz brought to his
office. He indicated that Ethan has a serious lung issue and that if Mother is smokiog around
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Ethan that he would be ut risk Father lold DCF that Ethan was with hin on/the date of the
alleged incideot 50 that the reporter was incotrect. Mother told DCF thatEﬂiaanwas an “escape
artist” and that she would have to lock hexself and Ethan in the mom at nigh[}'. She
acknowledged that Fthan has been able to open up locks and get outside of the home without her
knowledge in the past. Mother also admitted to DCF that she haid soked marijuana a recently
as two week before the interview but claied thet when she amoked marijufma it was never
when she had the children. The worker expresged a concern to hex about het use of marijuana in
light of her past addictions and Mother told the worker that she would not gmoke again. She
also told the worker that she did smoke cigarettes in the home bur claimed that she smolked out
the window. Mother algo told the worker that she had seen s psychiatrist wi|m prescribed
medication for her then he Jelt Bournewoad but she told the worker she never took the pills. She
also told the worker that she had a prescription for Vicodin bui claimed that her friend bolds the
pills for her. She also told the worker that she was not. in therapy.  8he was specifically asked
about domestic violence issues and denied. She also advised the worker about her miscarriage
but ncver indicated that Father had thrown hey down the staixs. She claims she scparated
from Father after the miscarriage because he wasn’t suppostive of her. An:g:r concerning
statement made by Mother to the wotker was regarding the theft of $1,200 m cash which she
claims was for her rent maney, She told the worker that Father had given b r the cash to pay her
rent and thii she lefi it in 2n covelope on the jandlord®s stoop. She claims that the landlord’s
coworker took the mopey and she is now being evicted. This story sounds reminiscent of her
later claim that her boyfriend stola $1,200 in cash for her rent that was sitting on ber dresser. She
told DCF that she would want Father to care for the children if anything was 10 happen to her.
She acknowledged that Michael lived with his Father.

‘When the worker talked to Father on May 4, 2009. Father told her that Mother had been
nervous about the meeting and that if they fried to have her take a drug test | she would “dye
her hair #nd go to GNC Lo get stnff go the test will be normal”.  Father told the workerx that
Mother is not able to parent Michael because he has ADIID and that she can’t get him to school
on time and medicated. At that time ke did not feel thar Lithan was at risk while in Motber’s care
but he felt that Mother was very immstury,

DCF supporied the allegations of neplect against Mother. DCF cited Mother's use of
matijuana, 8 concern that she might be using other illegal drugs, Mother’s hislory of substance
ubuse and the tux lack of psychologieal freatment a9 reasons for concems abotd Ethan’s safety. .
They were also concerncd that Ethan was able to open locks in the house and wander off. They
suggested that Mother complete a Subsiance Abuse evaluation and random drug screens. That
nevet oceurced.

Motber wrote in Affidavit and testified in Court that she has always been the children’s
priunary care provider, A review of the DCF records from the April, 2009 514 indicated that
Michacl had been living with Father and that she had custody of Ethan who visited with hig
Father on weckends.

A S1A was filed on November 24, 2009 against Father by the Burlington Police. Mother
reported to the police that Father bed assaulted her, 1o Bthan’s presence, and tﬂe police observed
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“noticeable redness” of the [eft side of Mother’s face and neck. Father was placed undcr arredt.
Mother told the worker during this investigation that Father had a history of|being, verbally aod
mentally abusive and that he had physically asgaulted ber on one other occasi
miscearried. This directly contradiets the statements that she made to DCF
investigation. Mother claims thet Father's patents are active alcoholics and
care for the children when in Father's core. Mathex expressed a concern a
ongoing substance abuse and Iack of supervision that Michael receives w.
referred 1o an jucident two yuars ago with a neighbors child who placed his fingers in Michael’s
apus. Michael indicated that this child is his best friend, acknowiedged the incident and
indicated that it never bappened again. Michael also told the workex that halis aliowed to play
with his fricnd unsupervised when he is at his grandparcats and that his grandmother drinks
“Captain Morgan’s and lays in bed e lot watching TV. He also reported that bas grandfather
drinks alcohol. Father denied that any assanll occurmd and was angry that his parents had been
accused of abusing alcohol which he hae denied. Tt was clear from the report that Michae! had
recently changed schools so the Court will assume that he contintued to reside with Fathes until
Mother obtained the restraining order. The Court is concemed about the dparents ase of
alcobo} around the children. Michae] was clearly ableto descobe to the ma what his
grandparent’s drsnk. Until there is a more thorough inrvestigation the paternal grandparents shall
not care {or the childeen nar shall they be with the ¢hildren nnless Father is ;?m%nt

Mother told DCF that she now under a great deal of stress because of the divorce
proceeding and told the worker that she hag atiended support meetings with A friend twice a
month, She told this Court that she went to meetings several times a week and that she attended
therapy. The Court does not find her statements credible. Ethan did tell the work that he saw
his father hit his motber and said it was “bad”. He nodded his head when the worker agked ifhe
was scared. DCF supparted the allegation of nepglect of Ethan by Father was supported due to
Ethan's statements.  The Court beligves that there was aa incident in November, 2009 betwesn
Mother and Father which frightencd Rthan. Based on all of the other interviews conduocted by
DCF it does not appear that Ethan is the most accurata reparter both due to 4is age and his lack
of good vetbal skills. The veracity of any of Mother’s statements about Father are suapect at this
point. The Court believes that at this time the children are atrisk if they arc ﬁc& m Mother's care.

After consideration of all of the abave cvideoce the Court enters the following temporaty
orders:

1. Father shall have sole physical custody of the miner children Michacl and Ethan
Madden comunencing on January 15, 2010. Father shall be able to change Michae!’s school and
Ethan’s daycare. He shall potify Mother of the name and contact iufonnaﬁoﬁ for the new
school/daycare immediately. Father shall pick up the children from sobool/cﬁaycam on Jamiary
15, 2010. Mother shall insure that the children are brouglt 1o school/dayeare on that day. The
partics shall continue 1o have shared legal custody of the children.

2. The parties shall make arrangements for Father to pick up the children’s clothing, toys
and othet porsonal bolongings from Mother’s home on Monday, January 18, 2010 at a mutually
agreed upon time. I{'the paxties are unable to agree on a time then it shall bejat 5:00 p.m. Father
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shal} bave a police officer agcort him to Mother's bome.

3. Father’s child support obligation is suspended. Father shall comfmlc to provide
medical insurance coverago for Mother and the minor children and be shall be responsible for alk
of the childten’s uninsured medical and dental expenses.

4. Mother shall have visitation with the children every Saturday and iﬂunday from 10:00
am. to 6:00 p.m. Mother shall have no ovemight visits. The exchanges for the children shall
oceur at the Waltharo Police Department Mother shall not have any urrelated males prestmt
during her visils with the children

5. Mother shall submit to randoin drug screens with the Probation Department of thix
Court oo a weekly basis. Mother shall be respansible for the costs of the screens.  Mother siall
also attend weekly counseling and provide Father’s counsef with a letter fom her counselor, on
the 1% of cach month, beginning February, 2010, verifying her weekly atteadance. Mother shall
also attend at least 3 NA. meetings a weekly and she shall obtain verification fiom each mesting
of her aitendspce. She sball provide the weekly verification to Father’s coungel every Monday
for the following week begitming on January 25, 2010,

6. Father shall not aliow the children to have any overight visits at llix patent’s home
nor shall his parents care for the children uiless he is present. Father shall be responsible for
taking the children to school/daycare end picking them up after work

7. The Court shall appoint 2 GAL to intvestigate the appropriate custodial srtangements
for the children, the atlegations of Father’s domestic violence and Mother’s dmg abuse, and
the GAL shall make recommendations to the Court on the appropriate parenting/custody
armngements.  The cost of the GAL shall be paid by Father subject to readjustment pending the
outcoms of the investigation. The Court finds that Mother presently does not have the funds
1o pay for a share of the investigation. Father is workitig and has been relieved of his child
support obligations thereforo he ig in a better position to pay the cost of the investigation. The
GAL investigation is limited to 30 hours subject to fether Court order, The GAL shall complete
thelr investigation 90 days after their retainer is received. Each party mayonfy provide the GAL
with 3 collaterals to contact, The GAL may contact any persons that they detéymine is necessary
for the investigation. The parties shall sign. releares 1o allow the GAL to obtain (heir medical
records and the children’s medical aud educational records. |

8. The 2094 restraining order from the Lowell District Court shall be anended to reflect
the terms of this order,

9. This matter is scheduled for a Status conference on March 5, 2010 md 2:00 pom

— g k]

Date: )/ /5 5
e \Rﬂiyl(ﬂplan _/ "
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