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INTERESTS OF AMICUS CURIAE 

City Life/Vida Urbana 

Cit Y =- =- ==:: -.- ~ ~ =- -_-:::::: =- =--_ =- " = ~ -: -.- =-.:. =- e" ) i s a 501 (c) (3) 

non - prof i t ~:::-=-.s.s :::-:= := -:.5 ::::::::ccr:-,U:1':' ty o rgani za tion . Our 

headquarters a :::-e =- ~ -:~e Jamaica Pla in neighborhood of 

Boston . We work primari l y with tenants in efforts to 

a ssure tha t they are aware of, and able t o enforce, 

their rights. By o rganizing, informing, and empowering 

tenants, We seek to r emedy the unfair practices that 

our member s o f ten encounter in the rental housing 

market. 

Despite o ur best efforts , our const ituent s st i ll 

encounter many obst ac les whil e searching for and 

occupying rental housing. Tenants are o ften s ub jected 

to unfa i r and decept i ve treatment by l andlords and 

proPerty managers because they are fre quentl y unaware 

o f their r i ght s . Even when knowledgeable o f thei r 

r ights , tenants often lack the means t o enforce the 

law. Our members haVe experienced t he se unfair and 

d eCept i ve practice s .:.:--_ 2. -Ta :::-i ety o f wa ys . For exampl e, 

landlords dis::::::-i~i~ =- -: e i~ -:~e =-oolication process, 

evi ct unlawf,; ::" ::"~- , - . .:.=--_:: =-= :: =.=--_i .:.:--:healthy hous ing 



conditions to ex~s ~, ~::; 2:'eas onably 

accommodate, and - -r'- - - -.- - ".- -c __ '- ___ ::. __ _ rent. 

While these ~.:::'::5 == ~:-.= :O ~~ a"d deceptive 

practices are st~ ~~ - - -. - - ..... :. - -'. -:: .= ::- - -= ::. -", , ::; . L . c. 93A has helped 

tenants in a va r ~e~ ... ::: =.:0 .. .5 : . :.. ) The multiple damages 

and attorney's fees a~a~ :"at~e Jnder c. 93A often deter 

landlords from utilizing ~~fa ir and deceptive 

practices, and (2) if land l o rds are not deterred, 

tenants who are subjected to such behaviors are then 

entitled to damages at l evels that are more likely to 

enable them to secure legal counsel. These benefits of 

c. 93A have proven invaluable to tenants in receiving 

fair treatment from landlords. 

Because the case on appeal here i nvo l ves unfair 

and deceptive practices by a landlord and property 

manager, we have a great interest in the outcome. We do 

not merely support the tenant/Cross-Appellants, who are 

not members, nor constituents, but also understa nd and 

are concerned with the impact a decision in ~~~.5 :3.5':: 

would have on the tenant community 

our organization works so cl o se :" ~· 

believe our amicus brief COG_~ 

source in "drawing the [C::~ ~~' ~ 

as _ 

- ..=. ,- ::. ." - ::' 

.- -
." . . - - - -

-. -" : :: =- -= ~ 



lega l ~ ~ ; : ~ : : ~ . : ~;~ica ti ons that might ot~e~~ i s e 

escape : -::: : .; ~ -:.' S con sid era t ion." 4 Am. J u r. 2 ci 

Ci-:. v ~ :~ e 's mission and dedication to advocate for 

t he r ights o f tenants are what lead it to appear as 

amicus o n b e h alf of Helen Herman et a1. in this action. 

STATEMENT OF THE CASE 

Amicus adop t s the statement of the case and the 

facts as present ed b y the tenan t / Cross-Appellants. 

SUMMARY OF ARGUMENT 

The defendant John Sullivan was the manager of the 

property occupied by the tenant / Cross-Appellants, which 

was owne d b y the other t wo defendants, Kevin and 

Margaret Su lliv an, husband and wife. The court below 

held that jury found in their advisory verdict that the 

defendants' amounted to the following: 

[A]n unfair or deceptive act or practice by 
John Sull i v a n and Kevin Sulliv an, who 
activ el y per fo r med a nd authorized t h e 
renova tions without t he benefi t of building 
permi t o r ce r~ ifi ca ~e o f occupancy and 
witho ut t~e ;~e~i~i~ary, interval, and final 
inspecLi~:-,_s :::~- ":::·..:. : ~ :i i~g officials as required 
b y Lhe S-:.a-:.e ~~: ~:i:~ ; :ode, was a willful and 
knowi~; ~:o~~-:. : :~ : ~ :~a;ter 93A. However, 
t her e ~as ~=-:. ~ ~ :~~~ ~ ~ ~~ knowi ng violation 
o n t h e ;~~-:. ~= ::~ ::: ; ~::: -= -:. S.;~~i 7an , wh o insofar 
as appe a~s :::: : ~ : ~ -= -=~: ~ -=~=e ~ a s no t 
s imila ~~·.· ::-.--: _-- - - -:'::-.e ~ e :-,_ ova t i ons or 



acti vel y ~~~:~~~~ 

business. 

Findings Rulings an d 

:a~il y real estate 

=_- :,c.:. 

Pursuant to Chap~e~ ~~~, ~~~ ~~~ al cour t judge 

awarded double damages ce :::a ..:.S2 : ::: -::--_ 2 "willful and 

knowing " empl oyment of ~n fa~~ a~~ ieceptive practices 

with regards to the dwelling o c c~9ie d b y Herman and 

Langolis . The double , o r penalt y porti on o f the 

damages, was awa rded jointly and several ly, thus 

all owing both defendants to share the burden of the 

penalty. In awarding t h e damages in this manner, we 

believe that the trial court erred. 

The legislativ e intent of c. 93A was to create a 

statute that assesses penalties according to the degree 

) 

of culpability of defendants. International Fidelity 

Insu rance Company v. Wilson et al., 38 7 Mass 84 1, 853 

(1983) . Multiple damages, between double and treble, 

can be awarded under c. 93A when the culpable conduct 

of a defendant reaches a "willful and knowing" level. 

I bid . 

In addition to being assessed ac co rding t o -:~e 

:~:~abi lity o f the defendant, "[ tJhe - -_ .. - -..-. --
. . . _ --_ ...... _-

~ ~:~~s~ :::~s o f c.93A are designed 

-4-



I d . a -c = : ': , =- - ' '=''::: 
--- - - - - :e~:ect " the Legislature's 

:: : 5:::=e~ conduct and its desire 

to 02 -=--::::: .. :..:'~:;'-=-""': "'.1 . Mishara, 386 Mass . 

7 4 , 

cons~ ci2:::-::ci -=- = D2 pena:ti2s , the Sup reme Judicial Court 

of Mas sachuse-cts has ruled that these penalties must be 

assessed independently against mult ip le defendants . 

Inte rnati ona l, 387 Mass. at 856. This decision was 

based on , among other things, the majority rule in most 

states that punit ive damages be awarded independently 

against j o int tort feasor s . I d . at 856. 

The rul ing in I nterna t ional has been supported by 

numerous subsequent dec i s i ons by both the Massachusetts 

Appeal s Court and the Supreme Judicial Court of 

Massachusetts . These decisi ons a lmost universal ly refer 

to the dete rrent power o f independent multiple damages . 

The powe r t o dete r unfair and decepti ve conduct , as 

we ll as the pO~2::: -=- 0 2~oo ~ rage reasonable settlements, 

are impor t ar.-=- e: e=-:-e:--.-=-S :~ : . :::.:.~_ -=-hat are provided by 

the indepe:-.cie:--.-=- -. ::. - = -::::.. ::::: "O::::Jvision. 

857 - 858 . 



-

If t he curre~: :~ ~=~:~ ~ : 82 over turned , the 

protec t ions prcv~ j e j : : -~ -= - -~ ~ ~ : ~ __ consumer s by c. 

93A would be lesse:,",_2 j , ::: : :~~j :enants be at a 

greater risk of bei~~ 2X: =5 ~ : ~~~air and deceptive 

practices , the i r abi:~: · . · : : 5 e:: ~ 2 3 ~ its involving such 

behavior qui c kly a nd ~ ~ - -r ....... c::. ........ __ . ~: ~ ~ j 8 2 compromised as 

well . 

ARGUMENT 

I. THE COURT BELOW ERRED IN AWARDING MULTIPLE 
DAMAGES UNDER G.L. c. 93A ON A JOINT AND 
SEVERAL BASIS AS OPPOSED TO AN INDEPENDENT AND 
SEVERAL BASI S . 

a. To Provide Adequate Protection and Fully 
Achieve Its Goals, Damages Assessed Against 
Multiple Defendants Under G.L. c. 93A Must Be 
Assessed on an Individual and Several Basis. 

G. L . c . 93A (hereinafter " c . 93A U
) i s a sta t ute 

" whose basic po l icy i s to ensure an equitabl e 

relat ionship b etween co n sumers and pers on s engaged in 

business . u Hel l er v . Sil verbranch Constr . Corp. , 376 

Mass . 621 , 624 ( 1978) . Ch. 93A speci f ical ly outl aw s 

"unfa i r or deceptive acts or practi ces in the =onduct 

o f any trade o r commerce. G. L . = , :. ~ _-_, ~ .::. _ :":'/ 

p r oviding recoveries in the f = r~ 

=ost s , and attorney's fees, 

j2~ errenceu to such behavi:r. 

~- - - - -.-­- -- -- "- - - :~ :-:-.ages , 

:: .::-.:" 5:-. :-:-.2 :1t and 



(1983 ) . 

93A are linked to the degree 

of cu1cat~ ~~ ~· .· - - ~ne d efendant(s). Linthicum v. 

Archamba'~-~, ::~9 [v,ass . 381 , 388 (19 79). The judge or 

fact fin der is given discretion to determine if the 

defendant(s) have "committed relatively innocent 

v iola t ions of the statute's substantive provisions[,]" 

rd. at 388, or if they have committed "willful and 

knowing violations ." Mass. Gen. Laws Ann. Ch. 93A § 9 . 

The latter classification makes the defendant(s) liable 

for multiple damages which are either double or treble. 

When unfair or deceptive conduct by a defendant(s ) 

reaches a willful or knowing level, "the multiple 

damage provis ions of c. 93A are designed to impose a 

penalt y [.]" Heller, 376 . Mass at 627-628. These 

penalties reflect "the Legislature's displeasure with 

the proscribed conduct and its desire to deter such 

conduct" McGrath v . Mishara , 386 Mass. 74, 85 (1982) 

and "also seek to pro~c~2 ~2a sc~abl e settlements." 

Nader v. Citron, 372 ::a55. ::-:, ': ~ 977 ) . 

Because litioa~~ : ~ - - - - . . 
- --::::- -":f time -consuming, 

and emotionally d~a~~~~ ; , :~: ~:~~ :~ of reasonable 



-

sett l ement O f~E~5 ~5 ~ : ~ ~ ~ ~ ~ - c . 9 3A [ . ] " 

International, . =s =a u se plaintiffs in 

c . 93A c laims ::--,2"S 5 ~ ::s~ e d enough prior to 

bringing thei r 
~ , - - , 

c _ ~ =-:--:-. =: , ~ -= __ :. ~;: _ -= ::. ~~. :::. '; e s a r e considered 

"the appropri a t e p~~ ~ 5 ~~S ~ : : : ~ ::~=ing p la intiffs to 

see through the ler.g: ::--,~', : ~ :--- E S painful, 

litigation process . r-ie E~, .. : :-:255. at 628 . 

These goals o f c . ~ ~~ ~2~ S _ : ~ ~ De e n invaluable to 

tenant s and other cons umers . \0 : o ~: y a r e landl ords and 

a l l others providing g oods a n ti / or s ervices in the 

context of a t rade or commerce deterred from acting 

unfairly or deceptively , if they do act in this manner, 

the vi c tims of such treatment have recour s e . This 

re cour s e c omes in the form of c osts, att o rney's fees, 

and multiple damages a wa rded under c. 93A , which al l 

translate into an increased abi l ity to secure legal 

counsel , particul ar l y for indigent tenants . 

b. The Massachusetts Appeallate Courts Have 
Consistently Affirmed the Precedent That 
Damages Under c. 93A are to be Assessed 
Independently and Severally Where There are 
Multiple Defendants. 

I n a case involving more than one defend2~t , such 

as t h e c as e on app eal , "defendants _ . 93A 

are i ndependentl y liable f o r :~ E - -.- _ . . - ,- ..... 
- -- "- - , --- .... 



-- . { ~3 Mass. App. Ct. 20 7 , 20 9 

-
- - - -"-- - - =-== e ndants who commit violations of 

Cha~ :-=~ :~ ~ ~~~ ~ ~ji v idua l ly l iable , a p l aintiff is 

ge~ -= ~ ~ __ ~: : ~~ ~i ted to a single award of multiple 

ci a:-:-~a :::-= 5. " =' _::'_~ ::omo, Joanne, Chapter 93A Rights and 

Rerre::~ -=5, :-:assachuset ts Con t inuing Legal Education 

( 20 0~ . Likewise, Internati onal states that 

"[r Jest ricting a plaintiff to a single award of 

mu l tip l e damages will seriously compromise the goals of 

punishment and deterrence in cases where several 

defendants have participated through their own 

indi v idua l acts in a single wrong ." 

International has been reaffirmed by numer OU5 

decisions of the Massachusetts Supreme Judicial Cc~~ : 

and Massachusetts Appea ls Court. See e. g., Scofie - c --. 

Berman, 393 Mass. 95, 115 (1984) (contrasting M.G.~. 

186, a statute in which multiple damages are assessed 

jointl y and severall y , with M.G.L. c . 93A , where 

multiple damages are assessed independently against 

more than one d efendant); Rita v. Carella, 394 Mass. 

822 , 829 ~olding that I nternational is the 

proper a·.l':::-_ :: :::-~: ·.- ::: ':" co k to for guidance on how 

multiple ja:-.- ~:;-= :: . ~ -. -.-,,-
...... - - ~'. - - 93A should be assessed); Augat 

- 9-



Inc. v . A e 9 i sIn c ., 4::' - ;') :3. s s. 4 8 4 , 4 8 6 - 4 8 7 ( 1 9 9 4 ) 

(agree i ng that i ndepe nden t and several damages are 

appropriate, but holding that where a corporate 

defendant acts wrongly only through its agent, 

independent liability is not appropriate); Saud, 43 

Mass. App. Ct. at 209 (holding that defendants who 

violate c.93A are independently liable for the damages 

assessed); Kattar v . DeMoulas, 433 Mass . App. Ct . 1, 

15-16 (2000) (holding that judges have the discretion 

to assess different levels of multiple damages 

individually, based on the degree of egregiousness of 

each defendant's conduct). 

c. The Legislative Intent of c. 93A Calls for 
Damages Against Multiple Defendants to be 
Assessed Individually and Severally. 

The precedent-setting decision in International 

was a result of the Supreme Judicial Court interpreting 

the legislative intent of 93A , as well as a n a ly zing 

their own decisions iri previous cases wi~h ~e~ards to 

similar statutes. Through this a nal y s~s, ~~e : c urt came 

to the conclusion that "t he ~e = ~ s ::'~:~~e : ~ ~ e ~jed that 

defendants woul d be inde~e~ ~ e~ ~ ::' ~ · _:~:::.~ ~:= ~u ltiple 

damages under [c. 9 3A: § --' - .::: , 387 Mass. 

at 856 . 



The s:~ :~ ::~~- ~~:erpretation in Internati onal 

focused ;:r=-:--~~-=-~~- ::::--_ comparisons to former G.L. 

(Ter.E:d. - - - I § S, a wrongful death statute. The 

court f o~nd :~a: :~e decision in Porter v . Sorell, 280 

Mass . 457 ; :032 ) , which hinged on the interpretation of 

the wrongful death statute, was sufficiently analogous 

to the issue at hand. The court in Porter held that 

"the execution in full of a judgment against one 

defendant did not release a concurrent wrongdoer." 

I nternationa l, 387 Mass. at 856, (citing Porter, 280 

Mass. at 463-464.) 

Similar reasoning regarding multiple damages 

assessed independently against more than one defendan: 

can also be found in the majority rule in most states 

that punitive damages are to be assessed independently 

against joint tortfeasors. See e.g., Hotel Rivera, Inc. 

v. Short, 80 Nev. 505, 520 -521 (1964) (holding that 

punitive damages are ~ o be assessed independentl y 

against mUltip le ac cording to their level of 

culpability ) ; ~K='~:--~_ ~~~=_~_~_~_~ __ ~( :: =a~ .App.2d 857, 860 -861 

~ ~ __ :::~ e~ against both 

defendants, =- -..- .::. - ~- :::-
.-. ~~---~ -

separately." ) 



I n additi on L~ L~ese rules , analogous reas oning 

can a l so be deduced fr om the criminal statutes o f 

Massachusetts, a s we l l a s the Model Penal Code. 

Criminal statutes in Ma s sachusetts do not allow for the 

release from liability of an accomplice whose par t ner 

i n crime has al r eady been punished. In Arnold v. 

Jacobs , 316 Mass. 81, 84 (1944), the Court held that 

"in the crimina l law, each wrongdoe r may be made to 

suffer the maximum penalty, n o ma tter how man y ar e 

guilt y .U More simply put, i f two people participate 

equally in the murde r o f a nother person, it would go 

against all sense of logic and justice if they were 

allowed to share one sentence. Th is reasoning would 

affectively allow each man to serve twenty-fi ve years 

of a fifty year sentenc e. 

d. Allowing Damages Under c. 93A to be Assessed 
Jointly and Severally Against Multiple 
Defendants is in Direct Conflict With the 
Language of c. 93A Itself. 

in International, the pract~:~~ ~ ~ ; ~ : : ~ : : : ~ -:his 

c ase wou ld be that the t~ : .-- ::: allowed 

to share the burden o f -:~ e -- the 

d amages . Logicall y ~~:~ __ we l l as 



being i ~ ~ ~ ~ ~= : =;;:s i :io n of t he legislativ e i ~L e n L 

c. 93A, ~~~ =~ ~s j~s~~~ed to asses s penalti es against 

tne degree of their culpability . 

Not o~: ~ ~~uld th is decision be in opposition of 

the l egis l ati ve i ntent of c . 93A , it would also be in 

direct c onflic t with its language . Ch. 93A states that: 

if the court finds for the pet itioner , 
recovery shall be in the amount of actual 
damages or twenty-five dollars, whichever is 
greater ; or up to three but not less than two 
times s u ch amoun t if the court finds tha t t he 
use or emp l oymen t of the act or practi c e was 
a willful or knowing violati on of sa i d 
section two. 

G.L. c . 93A , § 9. 

Th e language of the statute clearly st a tes :~~: - -

unfair or de c eptiv e pract i ces are used, the Cour : ~~s: 

award at l east double damages . That is to say t ta : :~~ 

multipl e , or penalty portion of the damages , must b~ __ 

least equal to , if not double the actual damages . In 

the case on appeal , the Court be l ow awarded double 

damages jo i n tl y and severally against two defendants. 

Effectively, t h is means that each defendant's penalty 

porti on of L~ e j3~3ges was e xactly half of the actual 

damage s , = __ ~s s~ss~~~: = ~ ja~age s not allowed by the 

statute . 



Had the Court fc ~~:~~: ~~~ ~recedent set in 

International , a s 93A § 9 itself , it would 

have assessed the ~~_~ ~ ~ _e portion of the damages 

independently agai n s ~ ~o ~ h Defendants. Such an 

assessment still wou l d have allowed both Defendants to 

share the burden of the actual damages equally, but 

required them each t o bear the burden of their 

respect i ve penalty, in this case the equivalent of one 

time the actual damages. 

II. THE TRIAL COURT RELIED ON UNSUBSTANTIATED 
BELIEFS IN AWARDING DAMAGES ON A JOINT AND 
SEVERAL BASIS. 

In its Order on Post-Judgment Motions, the trial 

court reconsiders its decision that multiple damages 

against the two de f endants in this matter should ha v e 

been assessed jointly and severally. The trial court 

acknow ledges that the rule in International regarding 

the assessment of multiple damages is the precedent. 

However, in denying the motion for reconsideration the 

trial court relies on a genera l and u n s ub s t a~tiated 

belief that "the appell a te c o ·..:. .:::-~s -, -:: ..:. ~:; :o. ;:;: .:::- ::~ce a n 

exception to the general c..:. ~ ;:: ." ::: ~ : ~ :: ~ = :~_ :0..:-.:; J rder on 

Po st-Judgment Motions, 

c onclusion, the t r ia l . - : . - ..:. . ....:.. -. 



appe lla-:.:: ::::':-:=:::: . ~ '.:J of these cases were ~::~ :: " . 

Forwar ci , - ......... ( ..;:: :·:2ss.App. 207 

v. Aeg ls , • __ • I ";17 Mass . 484 ( 1994) . The -:.:-.:..:::.. 

interpre ted -:.~e decis ions in t hese cases -:. c ~e::~ -:.~::-:. 

the i ss u e o f independent l iabil i ty i n t h e C2se 

multip le defendants was unsettled . While it i s -:.~ue 

that the two case s cited above appear to have come to 

d ifferent conclusions regarding multiple damages, the y 

both in fact s uppo rt the rule of Inte rnational , that 

mult iple damages agains t more than one defendant are to 

be asse ssed independently. 

Upon quick review of Saud, and Auga t , it is easy 

to see h ow the trial court came to its er r oneous 

decis i o n. In Saud , the cour t cited Internation al, and 

held that "defendants who violate c. 93A are 

independentl y l iable for the ensuing damage ." Saud, 43 

Mass . App . at 209 . The court held that because the 

de f endant corporat i on a nd its president participated 

concurrently , but independent l y in the perpetration of 

the wr ong , -:' :-;2-:' 2:-:':--. '.:e:c:-e independently liable. See ~ 

at 20 8 . : ~.:..s =e= ':"S':":~ s;ecifically affirms the rule 



The decis~::::-_ - - - - ~ - - - - to be where the trial - - ...... --

court's confusic~ ~~=5~. court in Augat, does 

in fact rule that -.--~ -- ---,..-. -
- ---_ ..... _- ~asages should be 

awarded jointly, it S~~~~ ~~ ~ :::~js the general rule of 

International. The dec~s~:::~ ~~ Augat is based on the 

fact that the court dete~s~~ed the defendant 

corporation, Aegis acted only through its agent. The 

court held that independent liability is appropriate 

when "multiple defendants have participated through 

their own individual acts in a single wrong[.J" See 

Augat, 417 Mass. at 486, (citing International, 387 

Mass. at 858). However, the trial court had already 

ruled that "Scherer and Aegis did not act individually. 

Aegis acted wrongfully only through its agent Scherer." 

Augat, 417 Mass. at 486. Because the agent and 

corporation are considered one entity, independent 

liability against both the corporation and its agent is 

not appropriate. This case can also be distinguished 

from that appeal, because in the present case, no 

corporation was involved, thus the finding ~hat the 

~~cperty manager and property owner acted ~~dependently 

The court below f:::~~j ~~~eoendent 

-16-



lth ' .. . a ougn ~~~~:~:~_ ~=:~:~s by both John and Kevin 

Sullivac. 

Abs2~: ~~ ~~-~~;:~ ~eading of the two cases, it is 

easy to S2~ ~:~ :~~ :~ial court in the case on appeal 

came to i~s 2~~oneous belief that the issue of 

independent, multiple damage is unsettled. However, if 

the facts of the cases are reviewed more closely, it 

becomes clear that the issue at hand is not unsettled 

at all. In fact, the two cases referred to by the trial 

court not only affirm International, but also 

strengthen the rule it set forth. 

In addition to the confusion provided by the Sa~a, 

and Augat, cases, the trial court's original Findings, 

Rulings and Order of the case at appeal cites the caS2S 

of Scofield v. Berman & Sons, Inc., 393 Mass. 95 

(1984), Dorgan v. Loukas, 19 Mass.App. 959 (1985), Rita 

v. Carella, 394 Mass. 822 (1985), and Wheilhan v. 

Markowski, 37 Mass.App. 209 (1994). The trial court 

interprets these cases as being instances in which the 

appellate cou~:s ~a~e awarded multiple damages on a 

joint and seV2~a_ oas~s a~ai~st more than one 

defendant. 



Interpreting ~~2S2 =~ses in this manner was 

erroneous. In f a ct , ~~ ~ ~s Dec ision and Order on Post-

Judgment Motions, the tria l court specifically admits 

that it is no longer sure of its original 

interpretation. 

Upon reconsideration, I am less certain than 
I earlier was that the Judgments involved in 
the Scofield, Dorgan, Rita, and Whelihan 
cases were in fact entered on a joint and 
several rather than an independent and 
several basis. The case report s seem to so 
indicate, but do not expressly so state, and 
I have not examined the trial or appellate 
court records. Whether or not the facts of 
those cases support my conclusion is 
hardly free from doubt. 

Decisions and Order on Post-Judgment Mot ions. (A. 107) 

The trial court's doubt turns out to be well-

f ounded. The first case cited by the trial court is 

Scofield. The court in Scofield did not award any 

damages under c. 93A, stating the following: 

Scofield could not recover damages under G.L. 
c. 93A, since the statute, as it read prior 
to the 1979 amendment, required the consumer 
to show a loss of tangible ~eal or personal 
property resulting fro~ ~~e ~~~air or 
deceptive act or prac~~ = 2 .... ~~2 ~~dge found 
that Scofield had S~~~2=~~ ~ : ~~~~ges under 
G. L. c. 9 3A [ . ] 

Scofield, 393 Mass. at ~ = --=- =: . 



.....:.=. -:=. - -
-~ - - ..... - - ::~~~ in Scofield did not a ward 

dama~:=;5 =. 93A, the fact that damages were 

a war::::=; = a~d several basis based on another 

cla~~ ~~~ ~ ~5~ ~~:=; de f endants has no bearin g on the case 

In ~it a, also cited by the trial court as a case 

in which damages under c. 93 were awarded jointly and 

severally, d amages were only awarded against one 

defe ndant , the c laims against the o t her be ing 

dismissed. "The judge fou n d that no written demand 

letter was served upon Marie Carella, and he properly 

dismissed the plaintiff's claims under G.L. c. 93A 

against her." Rita , 394 Mass . at 825 n.3. Because the ~:=; 

was only one defendant upon whi ch to asses the damage s, 

they coul d not have been assessed jointly and 

severally. 

The trial court also cited Whelihan. The Appeals 

Court opin ion has no reference as to whether or not the 

damages were awarded separately against the two 

defendants, a husband and wife, nor is the issue of 

independen ~ l iability raised on appeal. Upon review of 

t he t r ia l =:~~~ =~ i n i on , it appears that t h e damages 

were awar c :=; :::. against t he two defendants. The 
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defendants' pr0ge::::-~~· ::-:-:0:.:0:;'::::::- :.egligently installed 

glass that caused ~:o::::-~ ~~e 9laintiff, but in 

contrast with the =2S':: ~_ 29geal in which the property 

manager and property o~rrer were found to have acted 

independently, "[tJhe parties stipulated prior to trial 

that all the actions of [the property manager] were to 

be considered binding upon the defendants for the 

purposes of this action." Because of this, the property 

manager was not named as a defendant, leaving only the 

husband and wife property owners as defendants. 

Although the trial court in Whelihan does not so 

expressly state it, we know that for multiple damages 

under c. 93A to be assessed independently, the fact-

finder must decide that "several defendants have 

participated through their own individual acts in a 

single wrong." International, 387 Mass. at 858. The 

trial court makes no such assertion that the defendants 

acted individually and given the nature of their 

relationship, being husband and wife, it is unlikely 

that any judge would. Absent an 2s5e::::-~~o~ ~~at the 

husband and wife acted indepe~~,::~~~~·, =:2:, only 

2ssume that this case invc~~,::= ~ s::"-=-..lation to 

that on appeal, in which ~ = ".- - -::: 
--------- partners 

-----------------------_._ •.....•..•......... 



was C=~5~~ ~ :~~ ~ o be inactive in ma~a g i ng the property 

and ~ ~~ 5 a~52~~ from liability. 

A~C ~ ~ 2~ case cited by the trial court , Dorgan, 

makes no r e :erence as to whether the damages were 

awarded jointly and severally or independently and 

severally, nor does it indicate whether or not the 

defendants, who were husband and wife, acted 

independently in the wrong perpetrated against the 

plaintiff. Because the issue of independent liabi lity 

was not raised on appeal, we can only assume that there 

was not mUltiple defendants upon which to impose 

liability , again referring to the case on appeal in 

which the wife was considered to be an inactive 

partner. Because Dorgan does not address the issue 

how damages were assessed , it was improper for the 

trial court in the case at appeal to refer to Doroa~ _ _ 

an action in whic h damages are awarded jointly and 

sev erally. 

CONCLUSION 

For t~e ~2a s = "-s stated above, the Court should 

rule in : a ~ : ~ : : ~~2 ~enant/Cross-Appellants. 
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