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INTERESTS OF AMICUS CURIAE
City Life/Vida Urbana

City —1Z= izz Tzzzrnz VClozoo LiZe”) 1s a 501(c) (3)
non-profliz zrzsszctts zoormunity organization. Our
headquarters are - tThe Jamaica Plain neighborhood of
Boston. We work primarily with tenants in efforts to
assure that they are aware of, and able to enforce,
their rights. By organizing, informing, and empowering
tenants, we seek to remedy the unfair practices that
our members often encounter in the rental housing
market.

Despite our best efforts, our constituents still
encounter many obstacles while searching for and
occupying rental housing. Tenants are often subjected
to unfair and deceptive treatment by landlords and
property managers because they are frequently unaware
of their rights. Even when knowledgeable of their
rights, tenants often lack the means to enforce the
law. Our members have experienced these unfair and
deceptive practices in 2 rariety of ways. For example,

landlords discz:iminzz= ir === =zrclication process,

evict unlawfu__+, =_.:w :rs=z-=2 =272 unhealthy housing



conditions to exIsz, r=zrz::, Zz2._. -C reasonably

accommodate, and zrz-_-rzzl._.. _r.-zzzse rent.

While these T.c=s :Z :rnZz-7 and deceptive
practices are sti__ w-z=stzsz2, G.L. c¢. 93A has helped
tenants in a var.etT. I W2.E ~) The multiple damages
and attorney’s fees z7z._zz.2 under c¢. 93A often deter

landlords from utilizing unfzair and deceptive
practices, and (2) if landlords are not deterred,
tenants who are subjected to such behaviors are then
entitled to damages at levels that are more likely to
enable them to secure legal counsel. These benefits of
c. 93A have proven invaluable to tenants in receiving
fair treatment from landlords.

Because the case on appeal here involves unfair
and deceptive practices by a landlord and property
manager, we have a great interest in the outcome. We do
not merely support the tenant/Cross-Appellants, who are

not members, nor constituents, but also understand and

our organization works so close_ . w_Z- Tz zrfTi.ocs
believe our amicus brief coulz 7= =z -~z "2 . T .n=o:

source in “drawing the (C .oz’ z =-7="-_:°" =: . .zz2=x



legal ¢z c:-_._z mc_ications that might otnezwis

M

escage T~z . -=Zr7’s consideration.” 4 Am. Jur. 2c¢
Amicus Clziz=z sL
Cizw __Zz's mission and dedication to advocate for

the rights 2f tenants are what lead it to appear as
amicus on behalf of Helen Herman et al. in this action.
STATEMENT OF THE CASE
Amicus adopts the statement of the case and the
facts as presented by the tenant/Cross-Appellants.
SUMMARY OF ARGUMENT
The defendant John Sullivan was the manager of the
property occupied by the tenant/Cross-Appellants, which
was owned by the other two defendants, Kevin and
Margaret Sullivan, husband and wife. The court below
held that jury found in their advisory verdict that the
defendants’ amounted to the following:
[Aln unfair or deceptive act or practice by
John Sullivan and Kevin Sullivan, who

actively performed and authorized the
renovations without the benefit of building

permit or cerzificate of occupancy and
without the tvrzliminary, interval, and final
inspecticns g zuilzaing officials as required
by the Szz7z=s zZ.i_2inz Zode, was a willful and
knowirz —2c_zz.:n I Zracter 93A. However,
there wzs ~-- =z w.__.-Z._ -r xnowling violation
on the czr- -I llzrzzrz2 Z.__-van, who insofar
as apecesrs oI o= zUlIsncs was not
similer_ - -r-:_-zz .77 —r-= r=ncvations or



actively inzl—-=zz i —n= Zamily real estate
business.
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Findings Rulings arda C=

Pursuant to Chaptezr -4, == —rlai court judge
awarded double damages c=czuse -2 —ha “willful and
knowing” employment of uniIalr zn2 Zeceptive practices

with regards to the dwelling occuvied by Herman and
Langolis. The double, or penalty portion of the
damages, was awarded Jjointly and severally, thus
allowing both defendants to share the burden of the
penalty. In awarding the damages in this manner, we
believe that the trial court erred.

The legislative intent of c. 93A was to create a
statute that assesses penalties according to the degree

of clulpability of defendants. International Fidelity

Insurance Company v. Wilson et al., 387 Mass 841, 853

(1983). Multiple damages, between double and treble,
can be awarded under c¢. 93A when the culpable conduct
of a defendant reaches a “willful and knowing” level.
Ibid.

In addition to being assessed according t2 zhne
c.icapility of the defendant, “[tlhe ~._-:cls Zzmzze

czcvZslcns of ¢.93A are designed o LomToizs oz oTanzlTy.”
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Id. at z:Z:. Trz:z [:7:zl7-z23 rzfi_ect “the Legislature’s

displszs.rs 227 .= Zz-:zzr-z=2 conduct and its desire
to geTszr FuIon o CoionilT. ) MzZr=—n v, Mishara, 386 Mass.
74, Tz Lzl

consigsrss T2 pe penalties, the Supreme Judicial Court
of Massachusetts has ruled that these penalties must be
assessed 1ndependently against multiple defendants.

International, 387 Mass. at 856. This decision was

based on, among other things, the majority rule in most
states that punitive damages be awarded independently
against joint tortfeasors. Id. at 856.

The ruling in International has been supported by

numerous subsequent decisions by both the Massachusetts
Appeals Court and the Supreme Judicial Court of
Massachusetts. These decisions almost universally refer
to the deterrent power of independent multiple damages.
The power to deter unfair and deceptive conduct, as
well as the ccwer Zc snccurage reasonable settlements,
are important =_=7=-7s I . tZx That are provided by
the indepernczcsnz m.l-.zlz2 z:zrz2z2s zTrovision. See Id. at

857-858.



If the currert tTozzz22°7 235 -2 z2 overturned, the
protections precvizsz TI T=rirTi zn.o 2_. consumers by c.
93A would be lessensz. 1o tnl woolZ t—enants be at a

greater risk of beinrg

{0l
»

practices, their abilizT. Z: z=z2-’s suits involving such
behavior quickly and Zzirz_ wz.l2 £e compromised as
well.
ARGUMENT
I. THE COURT BELOW ERRED IN AWARDING MULTIPLE

DAMAGES UNDER G.L. c¢. 93A ON A JOINT AND
SEVERAL BASIS AS OPPOSED TO AN INDEPENDENT AND
SEVERAL BASIS.

a. To Provide Adequate Protection and Fully
Achieve Its Goals, Damages Assessed Against
Multiple Defendants Under G.L. <. 93A Must Be
Assessed on an Individual and Several Basis.

G.L. c. 93A (hereinafter “c. 93A”) is a statute
“whose basic policy 1s to ensure an equitable
relationship between consumers and persons engaged in

4

business.” Heller v. Silverbranch Constr. Corp., 376

Mass. 621, 624 (1978). Ch. 93A specifically outlaws

“unfair or deceptive acts or practices in the conduct

of any trade or commerce. G.L. <. 2, s I =z 32y
croviding recoveries in the Ifcrm - -2 --21=2 2:zwages,
zosts, and attorney's fees, . :: = = .o Zs-manat and

z2terrence” to such behavicrz., Zr-zocoz- -zl T-Z= ity




Insurancs "-mfzo . .. scn et al., 387 Mass. 841, 858

(1983}

Feccozrizz orzsrz 2. 93A are linked to the degree
of cuirec:_-7 22 tTne defendant(s). Linthicum v,
Archambzv_<, >°3% WMass. 381, 388 (1979). The judge or

fact finder is given discretion to determine if the
defendant (s) have “committed relatively innocent
violations of the statute’s substantive provisions/[,]”
Id. at 388, or if they have committed “willful and
knowing violations.” Mass. Gen. Laws Ann. Ch. S83A § 9.
The latter classification makes the defendant(s) liable
for multiple damages which are either double or treble.
When unfair or deceptive conduct by a defendant(s)
reaches a willful or knowing level, “the multiple
damage provisions of c. 93A are designed to impose a
penalty(.]” Heller, 376 Mass at 627-628. These
penalties reflect “the Legislature’s displeasure with
the proscribed conduct and its desire to deter such

conduct” McGrath v. Mishara, 386 Mass. 74, 85 (1982)

and “also seek to promczs rszscnaple settlements.”

Nader v. Citron, 372 lzs=z. =7, .. i2977).

Because litigzz:-cr -z~ Z=z -:I=:2.., tlime-consuming,

and emotionally drairn-rnz, =<rz zZrzimizlcon of reasonable



settlement offisers -: = T .-z -:z2_ -2 c. 93A[.]”

Internationail, =z llzz:z. =T I . Zzczause plaintiffs in
c. 93A claims nzvs .rzi.tzzxl zuZZ=red enough prior to
bringing their c_zimws, T._2.clz Zzmaces are considered
“the appropriate curn-s-7="7" Z:r Zzrzing plaintiffs to
see through the lergzz., zm2 z7T Z172s painful,
litigation process. He__sx, - < zss. a2t 628.

These goals of c. Y2z mz7wz _cnz ceen invaluable to
tenants and other consumers. XctT conlv are landlords and

all others providing goods ana/cr services in the
context of a trade or commerce deterred from acting
unfairly or deceptively, if they do act in this manner,
the victims of such treatment have recourse. This
recourse comes 1n the form of costs, attorney’s fees,
and multiple damages awarded under c¢c. 93A, which all
translate into an increased ability to secure legal
counsel, particularly for indigent tenants.
b. The Massachusetts Appeallate Courts Have
Consistently Affirmed the Precedent That
Damages Under c. 93A are to be Assessed
Independently and Severally Where There are
Multiple Defendants.
In a case involving more than one defendant, such

as the case on appeal, “defendants wrz —i:_zz= =. 93A

are independently liable for Trns =7z::-> Zzmzz=2.” Saud




v. Fzst T 2o Z->., 43 Mass. App. Ct. 207, Z0S

(157 Z:Iz_.:=2 zZzIzndants who commit violations of
Chac-zr -:- z-2 -r2ividually liable, a plaintiff is
gensz=__" .- _imlted to a single award of multiple
demzzss.” Z'~Z_como, Joanne, Chapter 93A Rights and
Remez_=3, llassachusetts Continuing Legal Education
(2007 .. Likewise, International states that

“[rlestricting a plaintiff to a single award of
multiple damages will seriously compromise the goals
punishment and deterrence in cases where several
defendants have participated through their own
individual acts in a single wrong.”

International has been reaffirmed by numercus

decisions of the Massachusetts Supreme Judicial Cc.uz:

and Massachusetts Appeals Court. See e.g., Scofie_c

of

Berman, 393 Mass. 95, 115 (1984) (contrasting M.G...
186, a statute in which multiple damages are assessed
jointly and severally, with M.G.L. c¢. S83A, where

nmultiple damages are assessed independently against

more than one defendant); Rita v. Carella, 394 Mass.
822, 829 (l%=: ~olding that International is the
proper autictzlz, T _oox to for guidance on how
multiple czmzszs “rnzzr S3A should be assessed):; Augat

~0-



Inc. v. Aegis Inc., 4.7 itlass. 484, 486-487 (1994)

\})

(agreeing that independent and several damages are
aépropriate, but holding that where a corporate
defendant acts wrongly only through its agent,
independent liability is not appropriate); Saud, 43
Mass. App. Ct. at 209 (holding that defendants who
violate c¢.93A are independently liable for the damages

assessed); Kattar v. DeMoulas, 433 Mass. App. Ct. 1,

15-16 (2000) (holding that Jjudges have the discretion
to assess different levels of multiple damages
individually, based on the degree of egregiousness of
each defendant’s conduct).
c. The Legislative Intent of c. 93A Calls for
Damages Against Multiple Defendants to be

Assessed Individually and Severally.

The precedent-setting decision in International

was a result of the Supreme Judicial Court interpreting
the legislative intent of 93A, as well as analyzing
their own decisions in previous cases with reczards to

—

~= Zcurt came

[63]

similar statutes. Through this anzlv
to the conclusion that “the Z=zis_z-_.72 _r-znz=ad that

defendants would be indevsrz=rnz_ - _.:z:_.=2 -z multiple

(V743
t
]
33

damages under [c. 93A: -, =87 Mass.

at 856.



The =2Zz7.7:: IrnzTerpretation in Internationai

focusec crzimzrlls - comparisons to former G.L.

(Ter.zZa . 22z, § 2, a wrongful death statute. The
court founa Znz7 Thne decision in Porter v. Sorell, 280
Mass. 457 {12:Z;, which hinged on the interpretation of

the wrongful death statute, was sufficiently analogous
to the issue at hand. The court in Porter held that
“the execution in full of a judgment against one
defendant did not release a concurrent wrongdoer.”

International, 387 Mass. at 856, (citing Porter, 280

Mass. at 463-464.)

Similar reasoning regarding multiple damages
assessed independently against more than one defendanz
can also be found in the majority rule in most states
that punitive damages are to be assessed independently

against joint tortfeasors. See e.g., Hotel Rivera, Inc.

v. Short, 80 Nev. 505, 520-521 (1964) (holding that

punitive damages are tc¢ be assessed independently

against multiple Zefsnzznzs zccording to their level of
culpability),; Kiz . Zri--, 7 Zz..App.2d 857, 860-861
(1943) (“Punitiwe zzr=272s, I z__cw=2 agalinst both
defendants, shoulz 2= z2s:zzzz22 z2z2737 Znem

separately.”)



In addition t©c tnese rules, analogous reasoning
can also be deduced from the criminal statutes of
Massachusetts, as well as the Model Penal Code.
Criminal statutes in Massachusetts do not allow for the
release from liability of an accomplice whose partner
in crime has already been punished. In Arnold v.
Jacobs, 316 Mass. 81, 84 (1%44), the Court held that
“in the criminal law, each wrongdoer may be made to
suffer the maximum penalty, no matter how many are
guilty.” More simply put, if two people participate
equally in the murder of another person, it would go
against all sense of logic and justice if they were
allowed to share one sentence. This reasoning would
affectively allow each man to serve twenty-five years
of a fifty year sentence.

d. Allowing Damages Under c. 93A to be Assessed
Jointly and Severally Against Multiple

Defendants is in Direct Conflict With the
Language of c. 93A Itself.

If this Court were to overT.r" ~-2 CrszzIsnt set
in International, the practizz_ -~v_:-:z7.:7 -7 =his
case would be that the twc ZzZzr-=2-7: ~::_2 2=z zllowed
to share the burden of Zrnz ~._zZ-:_.: -:.--:7 I the
damages. Logically t©rnis mz2z _.--_: =232, zz well as



O
]
}_J.
o]
O
}l
3
§)
!
i
X
[}
ol
¥
9
)
)
N
I.
O
o]
O
Hh
t
o
0]
'_l
()
O
}_J.
w
'_l
D
pu
k_J.
<
0]
'_l.
~
1
)
o]
ci
O
Fh

c. 93A, wrn.zn = z=s_gned to assess penalties against
defendarzs czs=2 on tne degree of their culpability.
Not or_w would this decision be in opposition of

the legislative intent of c. 93A, it would alsoc be in

direct conflict with its language. Ch. 93A states that:
if the court finds for the petitioner,
recovery shall be in the amount of actual
damages or twenty-five dollars, whichever is
greater; or up to three but not less than two
times such amount if the court finds that the
use or employment of the act or practice was
a willful or knowing violation of said
section two.

G.L. c. 93A, § 9.

The language of the statute clearly states ZThzt -:
unfair or deceptive practices are used, the Court ~.s-
award at least double damages. That is to say trnat zt-o=
multiple, or penalty portion of the damages, must be ==
least equal to, if not double the actual damages. In
the case on appeal, the Court below awarded double
damages jointly and severally against two defendants.
Effectively, this means that each defendant’s penalty
portion of the dzmages was exactly half of the actual

damages, an zssz=:z=7=n- C-I zamzages not allowed by the

statute.



Had the Court fcl_:zw=zz 27z crecedent set in

International, as w=__ =2z z. 93A § 9 itself, it would

have assessed the ~._Zic_ e portion of the damages
independently against coth Defendants. Such an
assessment still wouid have allowed both Defendants to
share the burden of the actual damages equally, but
required them each to bear the burden of their
respective penalty, 1in this case the equivalent of one
time the actual damages.
II. THE TRIAL COURT RELIED ON UNSUBSTANTIATED
BELIEFS IN AWARDING DAMAGES ON A JOINT AND
SEVERAL BASIS.
In its Order on Post-Judgment Motions, the trial
court reconsiders its decision that multiple damages
against the two defendants in this matter should have

been assessed jointly and severally. The trial court

acknowledges that the rule in International regarding

the assessment of multiple damages 1s the precedent.

However, in denying the motion for reconsideration the

trial court relies on a general and unsubstantiated
belief that “the appellate courTs wZ..2 3TCz272 an
exception to the general ru_.=s.” Z=2z2-=:::v =272 Crder on
Post-Judgment Motions, =. .7 I- z-:z2-2rmz zt this

conclusion, the trial ccuzt Zin:s_z=2-=3 ~i_T.cle



appellazz cz:zzz. Two of these cases were Zz.2 . T::%

Forwarc, -—v-., =X Xass.App. 207 (1997), arz Z.z==-, -7c.

v. RAegis, ~rz., =-7 Mass. 484 (1994). The =Z-.z2_ -:-.7=

interpretza —ne decisions in these cases TC m=2zn Thacs
the issue oif independent liability in the czse <2
multiple defendants was unsettled. While it is zZrue
that the two cases cited above appear to have come to
different conclusions regarding multiple damages, they

both in fact support the rule of International, that

multiple damages against more than one defendant are to
be assessed independently.

Upon quick review of Saud, and Augat, it is easy
to see how the trial court came to its erroneous

decision. In Saud, the court cited International, and

held that “defendants who violate c. 93A are
independently liable for the ensuing damage.” Saud, 43
Mass.App. at 209. The court held that because the
defendant corporation and its president participated
concurrently, but independently in the perpetration of
the wrong, that ccin were independently liable. See Id,
at 208. Trnls z=ziszcon oscescifically affirms the rule

set fortn - IrTzrrzTicosz




The decisicr -7 Z_.Zz7 #2273 to be where the trial

court’s confusicr zrxz=z=z. r.l: Zne court in Augat, does
in fact rule theat Zr= ~._2-z_= zzmages should be
awarded jointly, 1t sZ__._. =znc_.2s the general rule of
International. The decis-cn 1o Augat is based on the
fact that the court deterr:r=a the defendant

corporation, Aegis acted only through its agent. The
court held that independent liability is appropriate
when “multiple defendants have participated through
their own individual acts in a single wrong[.]” See

Augat, 417 Mass. at 486, (citing International, 387

Mass. at 858). However, the trial court had already
ruled that “Scherer and Aegis did not act individually.
Regis acted wrongfully only through its agent Scherer.”
Augat, 417 Mass. at 486¢. Because the agent and
corporation are considered one entity, independent
liability against both the corporation and its agent is
not appropriate. This case can also be distinguished
from that appeal, because in the present case, no
corporation was involved, thus the finding that the

crcrerty manager and property owner actec Irndependently

I81)
n
[S3)

ooropriate. The court below fcur-z -“rzszvendent

-16-



although ZzZznz-z=_ =z:-:.:r35 ty both John and Kevin

Sullivar. =. ::
AbsenT zr _r-z=c-n reading of the two cases, it is
easy to ses ncw T2 Zrial court in the case on appeal

came to 1ts =rronecus belief that the issue of
independent, multiple damage is unsettled. However, if
the facts of the cases are reviewed more closely, it
becomes clear that the issue at hand is not unsettled
at all. In fact, the two cases referred to by the trial

court not only affirm International, but also

strengthen the rule it set forth.

In addition to the confusion provided by the Saug,
and Augat, cases, the trial court’s original Findings,
Rulings and Order of the case at appeal cites the cases

of Scofield v. Berman & Sons, Inc., 393 Mass. 95

(1984), Dorgan v. Loukas, 19 Mass.App. 959 (1985), Ritsa

v. Carella, 394 Mass. 822 (1985), and Wheilhan v.

Markowski, 37 Mass.App. 209 (1994). The trial court

interprets these cases as being instances in which the
appellate courts nzve azwarded multiple damages on a
Joint and severz_ zz2s.: zzzinst more than one

defendant.



Interpreting tnss= zZzses in this manner was
erroneous. In fact, irn _ts Decision and Order on Post-
Judgment Motions, the trial court specifically admits
that it is no longer sure of its original
interpretation.

Upon reconsideration, I am less certain than
I earlier was that the Judgments involved in
the Scofield, Dorgan, Rita, and Whelihan
cases were 1in fact entered on a joint and
several rather than an independent and
several basis. The case reports seem to so
indicate, but do not expressly so state, and
I have not examined the trial or appellate
court records. Whether or not the facts of
those cases support my conclusion is

hardly free from doubt.

Decisions and Order on Post-Judgment Motions. (A. 107)
The trial court’s doubt turns out to be well-
founded. The first case cited by the trial court is
Scofield. The court in Scofield did not award any
damages under c. 93A, stating the following:
Scofield could not recover damages under G.L.
c. 93A, since the statute, as it read prior

to the 1979 amendment, regquired the consumer
to show a loss of tangible rsal or personal

property resulting frem e urfair or
deceptive act or prac-_zs...2nz ~“2dge found
that Scofield had suZIZzrz:> - zzrzges under

G.L. c. 93A[.]

Scofield, 393 Mass. at _I -_.:-.



Z=zzz.3% o2 ZZlurT 1n Scofield did not award

damacss ooz 2.2, . 93A, the fact that damages were
awarzes .z -ItonT and several basis based on another
claim zzz_r:32 ~-z defendants has no bearing on the case
on arrea.

In Rita, also cited by the trial court as a case
in which damages under c. 93 were awarded jointly and
severally, damages were only awarded against one
defendant, the claims against the other being
dismissed. “The judge found that no written demand
letter was served upon Marie Carella, and he properly
dismissed the plaintiff’s claims under G.L. c. 93A
against her.” Rita, 394 Mass. at 825 n.3. Because thers
was only cone defendant upon which to asses the damages,
they could not have been assessed jointly and
severally.

The trial court also cited Whelihan. The Appeals
Court opinion has no reference as to whether or not the
damages were awarded separately against the two

defendants, a husband and wife, nor is the issue of

independent 1ilabllity raised on appeal. Upon review of
the trial zcuzz zgirion, 1t appears that the damages
were awarcsZ ~“ILnT. against the two defendants. The

-19-



defendants’ prorerz TzrnzI=Z n=giligently installed
glass that caused nzr7 Z: Zne plaintiff, but in
contrast with the czs= zT appeal in which the property
manager and property cwnrner were found to have acted
independently, “[t]lhe parties stipulated prior to trial
that all the actions of [the property manager] were to
be considered binding upon the defendants for the

(4

purposes of this action.” Because of this, the property
manager was not named as a defendant, leaving only the
husband and wife property owners as defendants.
Although the trial court in Whelihan does not so
expressly state it, we know that for multiple damages
under c. 93A to be assessed independently, the fact-
finder must decide that “several defendants have
participated through their own individual acts 1in a

single wrong.” International, 387 Mass. at 858. The

trial court makes no such assertion that the defendants
acted individually and given the nature of their

relationship, being husband and wife, it is unlikely

that any judge would. Absent an zssesrzicn Znat the
nusband and wife acted indeperzz=rz’l., = Zzan only
assume that this case invc_.—wsz 2z s:-~__=+- s:2tuation to

that on appeal, in which cr= 2 --= ~=z2v--z. partners



was CCrnEL22-22 10 be lnactive in manzging the property
and Tz zzs=rnT from liability.

Anctrnzr case cited by the trial court, Dorgan,
makes no reference as to whether the damages were
awarded jointly and severally or independently and
severally, nor does it indicate whether or not the
defendants, who were husband and wife, acted
independently in the wrong perpetrated against the
plaintiff. Because the issue of independent liability
was not raised on appeal, we can only assume that there
was not multiple defendants upon which to impose
liability, again referring to the case on appeal in
which the wife was considered to be an inactive
partner. Because Dorgan does not address the issue cI
how damages were assessed, it was improper for the
trial court in the case at appeal to refer to Dorgar ==

an action in which damages are awarded jointly anc

severally.
CONCLUSION
For the rz2zscrns stated above, the Court should
rule in Iavcr oI zZn= tenant/Cross-Appellants.

-21-
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