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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

1. Whether the Trial Judge correctly concluded that 

the agreements entered into between ABC Disposal, 

Inc., and its employees, by which the employee 

voluntarily agrees to pay for damages they have 

caused to company property and/or third party's 

personal property, through weekly payments from 

their wages, do not violate the special contract 

provision of the Wage Act, M.G.L. c. 149, §§148-

150, since the wages due to the employee are 

promptly credited to that employee and a present 

benefit is received. 

2. Whether the Trial Judge correctly concluded that 

the deductions made from the employee's wages for 

damage done to company property and/or third 

party's personal property by the employee, where 

fault has been determined and the amount of the 

damage is ascertainable by calculation, constitute 

"valid set-offUdeductions permissible under M.G.L. 

c. 149, §§148-150. 

STATEMENT OF CASE 

Nature of the Case 

The nature of the present action involves a 

dispute between the Appellant and Appellees as to the 

1 



appli i ity of Ma sachusetts General Laws, 

149, § 148 et s ,t 

into between t 

Wage Act, to agre 

lees and their 

s en ered 

s for the 

repa nt a 

company veh 

property. 

Pr or 

Di s on 

ed 

re 

de ions 

s caused by said 

s and/or third-part s 

ry 12, 2007, the 

s 

rsonal 

ir Labor 

At Generalis Office 

audit of ABC Di nco 

a s from ABC es 

made from ir wages. (R.A. 0008 ) . 

If) 

On 

February 12, 2007, the Attorney General's Of ce, Fair 

Labor sian, issued a citation, WH070009, against 

IvJi el A. Camara ("Mr. Camara") and ABC (collect ly 

llees")for an intentional violation of G.L. c. 

149 1 § 4 . (R.A. 00089) .The cit on 

Camara 

$21,4 7. 

000 ). 

an al from 

o make a rest on 

$9,410.00 as a 

16, 2007, Mr. 

ation 

a 

s 

red i-1r. 

nt f 

. (R.A. 

of 

fi ed 

nis rative Law 

rties a eed to 

Is, (" ) . (R.A. 00 9). The 

le Cross-Motions for SQuma 

Decision to r with an a to nt Statement of 
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Facts. (R.A. 000 5). The trative rate for 

DAl,A issued an nistrative decision o.ldi the 

Attorney Genera's citation. (R.A. 00069). 

On ril 14, 2008, Mr. Camara ABC fil a 

a in the County S ior Court 

to G.L. . 30A for j cial ew of 

istrative Ma strat' s decision. (R.A. 00084). Mr. 

Camara and ABC fi the Bristol County 

for on PI gs, along Court a Mot 

the Atto General's ition to said Motion 

for on PI a ef to the 

(R.A. 0007 ;00064;001 8). On June 25, 200 , 

after a hea Honorable d A. 

is his Memorandum of Decision and on 

Plaintiff's Motion for on e Pl in 

favor of Mr. Camara ABC overturning the DALA ruli 

invali ing Attorney General's 

00181). Ju ce 

not olate the Wa Act since the 

were p y to that 

ions for the s conferred an 

bene t on the oyee as it t 

ion. (R. A. 

llees 

es wages 

set off 

liabi l (R.A. 00182). Further, Justice hlin 

conc that llees were ent 1 to recovery 
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t se amounts as a valid set off permissib c ~~der G.L. 

c. 9, §150. ( .A. 00183 . 

On June 25, 2009, r Court entered a 

Notice of al 

Attorney General filed a 

(R.A. 01 5). 

ice of 

reafter, the 

1, and on 

ember 2, 200 , the case was entered into the 

Is Court. (R.A. 001 6). 

The a1 COUri:, the McLa i , J. 

presiding, concluded that the Divis on of 

strative Law Is' sion on Parties 

Motion for Su~ua Decision, ng the ation 

iss against 1 Sf was based on an ror of 

law. Justice in cone lees did 

not violate he Wa Act s 1 s ges were 

properly ere ted to that e the set 

deduct ons r t s conferred an ate 

fit on the oyee s it reduced the oyees 

Ii i (R.A. 00182). Justice lin r 

conc that 1 were ent tIed to recovery 

e amount as a valid set-off ss e under G.L. 

c. 149, §150. (R.A. 00183). 

Ba on Justice McLau lin's Decision, twas 

t: (1) The llees for 



on th Pleadings was llowed; ( ) -lhe Summary 

Decision of he Administrat Is was 

revers and Motion of the lant to rm the 

Decision Order the sion of nistrat 

Law s was denied. (R.A. 001 5). 

ABC sposal Service, Inc., is a Massachusetts 

on, with usual p ce of bus s at 1 45 

Shawmut Avenue, New Bedford, stol County, 

Mass etts. (R.A. 0003 ). 1 Camara is the 

ce President of ABC. Camara is a sta ory r 

ABC's yees pursuant to G.L. c. 149 and c. 

151. (R.A. 00035). ABC 

disposa of s lid waste and 

s curbs 

cycling 

col ion and 

parti 

hous and small businesses within the State 0 

Ma sa etts. (R.A. 00035) As such, ABC s 

mus dr from house to and to ss t 

bus ss to col said sol t"aste. (R.A. 00036) . On 

occasion, with ng said collection 

ABC yees have caused to the trucks 

and/or onal y. (R.A. 00036) 

In an ffort to e sa and decreas 

car ss dr , ABC iated a icy by after 

a ion, if there is a det nat 



of fault on the part of t driver, he/sh given 

ion of ei a sc inary action, which 

inc a ve or written wa or suspension, 

or I the alternat enter o an agreement 

the s caused are set 

inst dr 

its 

I S s. ABC has a written policy 

invo .N whi 

cont ned in its War ce Po cies of 

info which is distri ed to oyee 

hir (R. A. 00036) . 

The procedures the can 

di 1 ry action on oyees who are involved in 

acc nts or who cause to the 

ac s dete to been 

(R. 00036) . 

The the empl who causes 

is 

a 

e 1 ) pay r the 

or 2) sion and 90 days 

ion. If an e chao s to the 

does not rt of s or her 

personnel record. The cedures also provide that 

on t seve of the dent, t nation 

f empl is Dossible. (R.A. 0003 ). 



Although the Acci ing Procedu s prov 

that ABC can suspension and 90 ion 

for dr invol in a able , in 

ice, drivers de not to pay ges 

caus in a preventable-ace often recei a 

wr ten 'warning but no suspension. (R.A. 00037). 

determi of fau s fter the 

ABC Safety Officer es the Accident ing 

Pro s in acco with ABC's written policy, 

revi ernal rts, the 

driver's a prepa the otos 0 

the accident, ice r s i available, insurance 

'J:: 
l.L available and inte s the r and any 

witnesses. The Sa y Off report s 

fi s to the Sa y Manager. If a dete nation s 

made at it was a le accident, Safety 

Mana after consu tation th ABC f offer 

r a of making for s 

or acc ing dis ine. (R.A. 00037) . Once it is 

dete \'Jas caused actions 0 

the ver, may, s not ired to, 

voluntarily enter into a wr ten a th ABC for 

the pa nt of t cost of t damage by a setoff 



wa s due to ~he employee lieu o~ ing 

sc inary acti (R.A. 000 7). 

The written 

based upon the actual 

accident. (R.A. 000 7}. 

is for a liquidated amount 

s result 

a 

from the 

ty~Officer· -~ 

and a Safety Director for the e investi ing 

al acc dents and determin whether they were 

leo (R.A. 00037}. The Safety Off cer, who is 

also t Environmenta and Health cer, s held 

th s position with ABC since on or about January 2004. 

(R.A. 000 8) . or to wor for ABC, e was the 

Environmental, Eealth and Safety Officer r c Co. 

for s years. Ee ho 

(R.A. 000 8). 

The Sa 

Resources. She has 

certif tions from OSHA. 

is also the manager of Human 

with ABC for three years 

has emp in Human Resources for over 30 years. 

( . A. 00038) • The Sa r dete s the amount 

of s isals or ces from va 

sources. (R .A. 0038) . 

The driver has the choice of for the 

s, ac dis line or f new 

emp . The setoff a ernent between t driver 

ABC i voluntary, ng t the reco a ABC, 

8 



some have chosen not to enter into an agreeme~ 

ac ing other dis ry action instead. (R.A. 

00038) . 

ng to the ABC Fleet Sa 

dent· l an~ Investigation, every 

ac dent i red to be ed, nvesti ted 

(R. A. 00038). vehicle should 

. equi Wl h a Vehicle Acc 

000 8) . It is respons lity 

ensure that a Veh cle dent 

vehicle. The k should include 

disposable camara. (R. A. 00038) . 

to submit the written a 

ronmental Health and Sa 

r 

of 

an 

o 

Kit. . A. 

t to 

t is in 

ac dent 

are r 

rt to the 

cer irnmediate 

and 

red 

fol owing their invo in a vehicle acci 

(R.A. 00038). sors and Sa 

notified 

The 

is to f 

diately of 11 

ry e of invest 

out cause t 

el or control s lar 

00039). Another e is to 

must be 

s. (FLA. 00038). 

ing an accident 

e act 

cci 

ne 

to 

s. (R.A. 

t 

cci was able. (R.A. 00039). A le 

accident is one in ch the drivers fail to exe se 
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reasonabl precautions to nt the accident from 

occurring. .A. 00039). 

Ea r's sor is required 

investi e al Ie s with the Safety 

o r. (R. ·00039). The icy of the company 'was 

a the view e f ng a reduction 

in a sand as 

rs fo the rge trucks 

00039). In response to ABC's 

safety awareness its 

them. (R.A. 

icy, ABC's cost for 

damage done to vehicles and personal rty s 

decreas each year s nce its ementation. (R.A. 

00039). The cos for o vehicles personal 

rt has been reduced 78 percent from 2003 to 

2006. (R.A. 00039). 

IrVhen s have been found to caus d 

and volunta y e to pe t a setoff 

ABC, the setoff occurs on a y basis by an average 

o $1 .00 to $30.00 per week. (R.A. 00039). arr:ounts 

set off ABC with s oyees for 

r 1 gence result in trucks or 

onal property s no instance a , s 

y below that of min wage sta rds. (R.A. 00039). 

The Fair Oi sion of Attorney Genera's 

Of ce ed an audit of the dedu ons made ABC 



from June 2004 through March 2006. (R.A. 00040). The 

audit revealed that ABC deducted $21,487.96 from the 

wages of 27 employees during this time period for 

accidents in which ABC determined the employees were at 

fault, and the employees voluntarily chose to pay for 

the damages caused by them instead of other sanctions. 

(R.A. 00040). 

On or about February 12, 2007, the Attorney 

General's Office, Fair Labor Division issued Citation 

WH070009 against Michael A. Camara and ABC for an 

intentional violation of G.L. c. 149, §148. (R.A. 

00040). The citation included $21,487.96 in 

restitution and a $9,410.00 penalty. (R.A. 00040). On 

or about February 16, 2007, Michael A. Camara and ABC 

appealed the issuance of the citation to the Division 

of Administration Law Appeals. (R.A. 00040). 

ARGUMENT 

A. THE AGREEMENTS ENTERED INTO BETWEEN ABC AND ITS 
EMPLOYEES DO NOT VIOLATE THE SPECIAL CONTRACT 
PROVISION OF THE WAGE ACT SINCE THE WAGES DUE TO 
THE EMPLOYEE ARE PROMPTLY CREDITED TO THAT 
EMPLOYEE AND THE DEDUCTIONS ARE TO SET-OFF AMOUNTS 
INCURRED BY ABC FOR THE DAMAGES CAUSED BY THE 
EMPLOYEE TO COMPANY PROPERTY AND/OR THE PERSONAL 
PROPERTY OF THIRD PARTIES. 

The Trial Judge (McLaughlin, J.), correctly 

concluded that the agreements entered into between ABC 

4 ' I . 



and its es not violate he cial cor,.-e!:a ct 

p sion of 

c ted 

confer an 

r lr 

Wage Act since the employee is 

the wages earn and t deductions 

it to the employee as it 

(R.A. 00182). 

Wage Act ts an employer 

withho1 f earned wages. 

~~~~ .• ~ .. ~~~~~L-~~' 444 Mass. 698, 703 (2005); See 

also 

435 Mass. 71 , 720 (2002) (the e of the Act 

is to unreasonable tention of wages) . 

In 

wit d or 

sent act 

tain earned 

ABC s not unreas ly 

s of its 

e o the subject 

rece their wages, however, t then struct ABC to 

from e wages the amounts necessary t repay 

ABC s t t themselves caused. 

(R.A. 00036; 00037). In Massachus ts, an 1 is 

iable 0 their 

the employees' 1 

r for any loss resulting 

with espect to a third 

rty, just a he would be for any such injury 0 the 

loyer p y. See 

202(1 52}. If, a r a 

to the c 

328 Mass. 201, 

investigation, the 

rty or the rsonal prope y 



a party ha been de to bee!1 

cau by the fault of the Ishe given a 

ce to a di ry tion or the 

actual amounts d ABC as a resul of the 

s igence. (R.A. 00036; 00037). ABC does not 

automat w or detain these amounts, or make 

for the oyees to s the a s 

before they receive wages have earned. The 

oyee does up any statutory right t 

receive hi or her earned wa s. e can 

to ma of said amounts by way of 

tions or a the disc 1 ry action. (R.A. 

00036; 00037 i 0003 ). In e r scenario, the oyee 

reli 

s the wages and the benefits theref 

In is De si o , Justice 

ifically found that: 

"in the present matter, 
are rly 

s due to an 
ted to that 

a present fit is ceived 
A set off of $15.00 to $30.00 

the oyee con ers an 
as it s the 

( .A. 001 2) . 

in 

The sent action is unlike any of the cases 

the nistrat Ma strate for the 

is her strative ion, or t 

llant in its Brief. The agreements entered into 



the employees in this ma~ter do not requir he 

oyee to defer pa of wages until the compa is 

ally stable. 2003 v~L 

22454602 (Mass. r. 

fer wages wer f 

. Oct. 29, 2003) 

to olate t 

greements to 

contract 

sion of the Wage Act). The agreements not 

the to sign a Ii 

a nt in return for of wages. 

-"'-'-'-"'-'=-==--=:.=.;;=-=----"':..:=:.c=-=-~~"__=_"=_.t;~ , 2 0 0 6 l'1 ass . .Div. 1. 

(agreements condit the of earned wages 

on the s ing a confi iality agreement 

found to violate the ial contract provision of the 

Act) . nally, the s do not contain a 

forum select on clause requiring the 

co~~ence civil actions ag inst the 

1 e to 

, inclu 

those pursuant to the Wage Act, in a forum other than 

Mas s. 'f 19991/JL 

78844 (t1ass. 

clause n an 

Massachusetts 

e Act Mas 

cases 

. ) 

e from 

setts) . 

ied upon 

contracts which were s ned 

for a 

that forum selection 

contract wil not event a 

g a claim r the 

lant 

es in 

p of s. To the 

l4 



cant , the Plaintif s' set-off s 

place tions on the oyee's recove of wages 0::::-

employee's empl The set-off s 

a Iowan oyee a make pa r da:uage 

has caused and is t , but on 

if the employee agrees to so. in, Just ce 

lin found that cases such as were clearly 

dist i from the facts f the nt 

case. (R.iL 00182). 

tionally, such fication agreements 

have been d not a violate wage statut s or ic 

policy where the agree:uent was entered a voluntarily 

deduct s constitute urns of 

actually loye~ for dama caused 

an oyee. 

817, (1939) (weekly a an 

ion siana 

S atute s the s canst su:us of rnoney 

actually the to 

's agreement, caring for that arose 

exi reason of plainti 's operat of his 

cab) . 

ABC oyees, who ente into the set off 

a reements, rece fit of all of s y 



earn deductions constitute sums of mon y 

actually 

arose and ted 

ABC in caring for damage 

reason of employees 

ha 

ion of 

the disposal trucks. The written a 

Ii idated based upon the actual s 

resu ing accident. 

s are sals or 

various sources. (R.A. 00038). ABC pays all sums 

associat with t 's accidents, and only seek 

re sement after a thorough investi ion. re is 

no condition upon 

ven 

held that tje 

M.G.L.A. 149, 

benefit from 

e 

payment of the employees' wa s. 

, Justice McLaughlin correctly 

cation agreements do not ate 

et seq, as the rece ves a 

s, the a s are ered n 

volunt y, and or a 1 ed sum of money, which 

16 



is actu d the Appellees. The fore, 

Trial Court's cis ion sjould be d. 

B . THE TRIAL JUDGE CORRECTLY DETERMINED THAT THE 
DEDUCTIONS MADE BY ABC FROM THE EMPLOYEES WAGES 
CONSTITUTE "VALID SET-OFF" DEDUCTIONS, PERMISSIBLE 
UNDER THE WAGE ACT. 

The correctly concluded hat, as a 

matter law, the agreements ente nto 

ABC s do not viola c. 9, 

§148 since e deductions made from s' 

wages on "valid set-off" deduct ons 

permi s e r the statute. (R.A. 00183). M.G.L.IL 

149, § 148 pr des that an r oake valid 

set ctions from the weekly of an oyee. 

Pursuant M.G.L.A. 149, § 148 "for the purpose of 

this se the words salar 11 mean any 

s 

whose remuneration is on 

, monthly or 

I ant to note 
did previously 

Sumuary Decision and s 
Mot for Judgeoent on the 
to the Court's attention 

we kly, -weekly, 

s ,even 

llant in 
1'1otion for 

to llees 
ngs, has 

propos ion that 

s 

Attorney General's inte 
is entitled to de ceo 

tat ion of the Wage Act 
See M.G.L. c. 23, § 

3 (b); M G.L. C. 30A, § 14; 
~~~~~~, 454 Mass. 63, 69 

in his Decision 
acknowl this it 
f of Appel (R.A. 

17 

(2009) . Justice 
Order, expressly 

still found in 
00183) . 



dedu ions or increases may made in a particular pay 

period." Further, Massa setts General Law 49, § 150 

sta es that a a is led against an 

o r for lat of M.G.L.A. 149, § 8, a valid 

set-off s a defense. 

M.G.L. 149, § 150 des in relevant t 

the t no defens for lure to pay a 
red, r the attachment of such 

wages trustee process or a va id 
assignment t f or a valid set-off 
( sis added) against same, or the 

the from s regular 
abor at the t of payment, or an 

tender to loyee at the time of 
of t wages so earned , shall 

As stated above, in Ma sachus ts, is 

Ii to their r for any loss resul from 

the S' with spect to a th rd 

pa , just a he would be for any such injury 0 the 

loyers prope See 8 Mass. at 202. re 

the o has rsed a rd y, for 

done t that third party's personal prope by the 

e, or the employer has id the emplo s debt 

to a ird rty, r ma seto 

ions from an oyees! wee s to recot:p 

said sums. 

482 .2d 13 , 1369 (1973). These set- f dedt:ctions 

are consi red valid where the done the 

18 



emplo e is Ii or ascerta e calculat:ion. 

. This rule is anal to where an employee 

misappropr ted r's funds. such a case, 

"as a matter 0 law the oyee owe such amounts 

to the f and as a matt r of fact, the 

of moneys ken in excess f the money paid t the 

empl e in wages would not reduce amount of s 

wages." 

464 F. d 11 6, 1198 (1972). 

As sts no case law Massa s 

re valid set-off deductions the context 

of M.G.L.A. 9, § 148, the Trial Court looked to other 

jurisdi e. (R.A. 00 83). facts of 

the 

simil to t facts of the present action. In s 

case, the Secretary of Labor suit against three 

rat and l dual who was the owner 

si two corporat and secretary of the 

third t oin them from vi ating the 

and overt s of Fair r 

St rds Act of 1938, 29 U.S.C.A. § 20 Id at 1364. 

The de s deducted from the weekly '" - 2:-: v 

emp e, Amos Jones, a total of $1,6 .60. 

t ons were made to pay back advar::::::.::: ~ 

,', .-:: - - " 

19 



to Jones be 

Friday and for 

he rece 

t st 

his re ar ck on 

ng from an auto 

t in Jones was while dri ng a company 

truc:.;: . at 1368. The defendant fine 

issued to Jones for the accident, id t amount 

necessary to 

amount needed to 

ce the 

e 

truck and the pa 

rd y for 

loss of his leo Jones a to repay the 

way of wee y 

at 1368. 

De 

St 

nt se 

ions of $1 unt 1 

The U.S. Court of 

ermi that, 

tures 

s for fth rcuit 

context of the Fair Labor 

by paycheck deductions f 

t 

fre 

the 

rds Act, a 

clear 

imum wage 

o 

rement. 

s no vio ate 

at1369. T court 

t s loan- pr Ie s~ou d 

likewis to deductions to y 

tors 0 the oyee a the employee's direction 

a with his consent, or to recoup such amounts al 

paid out, when the e has consented to he 

ar 1/ 482 F.2d at 1369. As such, 

under this rule, "the deductions to recoup amounts 

d to Jone ' 

compensate the owner of the aut Ie 

20 



raf c accident were pe ssibl and should be ounted 

as wages to the extent their amounts can b 

ascertained. /I In to the amounts deducted 

for the ny truck, tte court that, 

alt an have a bona fide sputed 

debt to his r, ions for such a debt 

should not reduce the oyee's net wage below that of 

statutory Id. 

There is no dispu~e that "on occas 

associat with driving aid ection trucks, ABC 

empl s have caused to the trucks and/or 

rsonal y." (R .. 00036). After a 

inve on, if there is a e nat 

the part of the driver, in lieu of 

r may enter into a voluntary 

the 

against the 

ges cau 

, s 

the r 

s. (R.A. 00036). 

t on 

action, 

ten agreement 

are setoff 

written 

agreement is for a Ii amount based upon the 

actual s re ing from the acci (R.A. 

00037) . 

Based on above, Justice in held that 

ABC had a valid set-off for the ges cause by the 

oyees , as I had a fense to the M.G.L. c. 

149, §14 . (R.A. 00182). Prior to the 

2 



es enter into the agreements, faul has been 

the are liquidated and have been 

cal cuI , and ABC ha actual y id for the 

caused the e. 

Therefore, the Trial Court correctly Id that the 

llee's set-off deductions, agreed t 

es for liquidat and ascerta nable sums, do not 

violate the sions of M.G.L.A. 149, § 148. (R. 

00182) . 

The 

unavail 

lant, in its Brief, makes several 

, and in some cases contradictory, s 

the ions suant the ee's 

agreements were not the t of "valid set-off" 

auctions cant 

rst, 

M.G.L. 149, § 150 

fenses contai 

valid ass 

ated by the statute. 

I a s that the 

icit 

therein, 

cant 

and val 

ates that the 

trustee 

set- ff, 

in 

re 

some form of process the court system. (See 

llant's Brief, p.20-22). Eowever, contrary to this 

f t 11ant states that it, 

of Labor and Indust eSt fou:cd set-off 

be vali where it s an 

r has an loan or wage to 

2 



he without judic 1 process. (See 11 , s 

, p.24). Set~o f deductions for an unpa loan or 

wage advance to the oyee i dentical to the 

situation at 

investigat 

. ABC performs a 

and it s not until a r ABC spaid 

for the s caus 

entered into 

aDount of daDa s are undi 

the oyee are the 

he parties. the 

. Further, if the 

oyee does agree 

fault, t are not 

th ABC's determination as to 

to enter into 

s. 

Mas tts Court , al never 

inte ed the term "valid set-of in the context of 

M.G.L. 149, 150, understand 

"circumstances where there exi 

to refer to 

a clea and 

establi debt owed to employer by the oyee." 

454 Mass. 582, 593 

09). In the 

established 

sent matter, there sts a clear and 

owed the oyee for the damages 

they have caus d. ABC not make a snap j or 

un-invest is the 1 ity of the 

emplo l follows a to 

dete ne cause of the ements are 

only entered into f the accident s dete to be 

23 



the fault of the emp . There is no automa c 

recovery wa deductions. The present case is 

di t shable from ses ted the 1 ant 

as the is clear and established. 2 

Further, if the legislature required an r 

t seek judi al review prior to rna ng "valid set-off" 

deductions pursuant to M.G.L., c. 149, § 150, would 

have included such anguage the statute. 

454 Mass. At 592 ( 1 slature was 

concern h the risk that an sclassif ed 

as an ndent contractor would a \\ II" 

at oyer' expense for a violation of M.G.L. c. 

149, §148, even the loyee was paid more 

they wo have as an employee, it have inc 1 

language t would have de s a risk). 

Se the ellant's a that "set off" 

deductions made to the subject s is 

cite two cases 
and are in ate ons, and 

thus these cases should be given no weight as 

fense where 
reement) and 

1 Action No. 6 
District CL l'1arch 6, 2003) (no fense 
where it was unclear whether an e agreed 
repay a draw to a sioned oyee 
the event no corr:c:dssions were earned). 

24 



ar:: ssi of future s is again incorrect. (See 

1 's Brief, p.28 1) There is no ass t of 

wages or rl in those s. The de are made 

to "set-offn amounts actually the _ In 

essence, the is pay back ABC for ng 

monies, which the oyee as been by ABC, as a 

result of s negli actions. 

Therefore, Trial correctly concl 

at, as ma tter of lav}, the s ente into 

between ABC and employees do violate M • • L' f c. 

149, §l 8 et seq, ince s from 

oyees' wages constitute "va d set off" ions 

p ss e under the st ut. rule, the Pet oners, 

ABC Disposal and chael Camara have not olated 

M.G.L.A. 149, § 148. 

CONCLUSION 

Based on fo ng, the llees spectfully 

request that L Decision and r of al Court 

be Id a Justi correctly conc 

3 

a a matter of law, agreements entered into 

in 
f : "1 a 

o f someth Ise; 
a) a counterbalan 
against a or b) a cla fr is 
(n.4 &8)." 's New World Dict 
( lege ed. 1988)_ 

2S 

"Setoff" s 
for or set 

sat ion 



ABC and it s not Vl ate t 

special contract sion f the Wage Act since t 

employee is credited for the s they earn and the 

deductions confer an ate fit to the empl 

as it reduces their Ii lity and the deductions 

from the employees' wa s constitute "valid set- fffl 

deductions permissible under 

,2 

statute. 

es, BBO#402980 
ett, BBO#666739 

State Highway 
, MA 02767 
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COMMONWEALTH OF MASSACHUSETTS 

55. SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO.: 2008-0511 

MICHAEL A. CAMARA, Individually ) 
and S S INC., ) 

Plaintiff, ) 
) 

v. ) 
) 

E DIVISION OF ADMIN LAW ) 
LI'L_'-IAND OFFICE OFTHE ADORN ) 

- FAIR LABOR AND BUSIN ) 
DIVISION, ) 

) 

TO AFFIRM DECISIONOF ADMINISTRATIVE LAW APPEALS 

!he plaintiff, Inc., ("ABC"), is. a Massachusetts corporation 

with a usual place of business in New Bedford, The M 

("Camara"), is vice and G. c.151, 

C and Camara are statutory employers. to collect and 

waste recycles In Uv,;;;:';:' of conecting truck d have 

had incidents which involve oamage to ABC trucks the property 

In an to instituted a policy whereby a is 

after investigation, whether an ABC driver was fault in the incident. If fault is 

found, the maybe an option accepting disciplinary action or payment of 

disciplinary action include a warning or suspension. 

as to fault. VVhen driver has to pay 

amount damages are by the safety manager whose decisions ar::: ~:-.3. 



The pol with the for a. p property 

being by 78% from 2003 to 2006. 

When an has found and has voluntarily chosen 

to an off-set by ABC, the off occurs on a weekly by an $15.00 

to $30.00 per " At no any below minimum wage 

An audit the deductions 

of June 2004 to March 2006 was 

by from pay of drivers during the 

by Fair Labor 

of that voluntary 

amount $21,487.96 were (27) 

during that period. A citation ABC for intentional violation of L. c. 149, § 

1 which included $21,487.96 in restitution and a $9,410.00 penalty. 

In the decision granting Respondent's Motion for Decision, itwas ruled 

that "special contract" language of L. c. 1 § 148, prohibited the contracts by which 

the employees would pay for the property dam by The 

Magistrate ruled that L. c. 149, § 150, which provides that a to 

a G. L. c. 148, § 1 charge, is not applicable in this case. a Superior 

rt ruling, =::::..!-'-'. =-=c...::.=..'-'_' 16 Mass. L. Rptr. 31,785 10,2003), as support 

for its position. court is to reach same result as the in the 

Court decision are clearly distinguishable. The =:::::.!!..!. case concerns delays in 

admittedly due to employee. To contrary, in the 

due an employee are properly credited to that empfoyee and a 

by A of $1 00 to .00 damages 

2 

by 

wages 

is 

empl 



confers an as it reduces the employee'sliabl 

Pursu an ency decision may only be the n 

exceeds is based on an error of law, is arbitrary or or IS 

an 

In the burden of demonstrating error. 

The 

Mass. App. deference given to 

Attorney Administrative 

III this cou the question is one of law. ministrative 

Law Appea!s is that e agreed upon loyee's pay is 

a forfeiture and is therefore barred by provision of 

the Division does not recognize a claim 

was undisputed as to fault and as to amount. The 

employer is recover those amounts, =..:....;o..;;..;..:...~ 

(1 has a valid that a valid 

set L. c. 149, § 148 on Motion for 

Summary is UCl;:,c:;;U on an error of law. 

r reasons, the Plaintiffs' Motion on Pleadings :s 

n of the Division of Ap 

Motion of the Defendant to Affirm 



Division of Administrative Law Appeals is DENIED. 

By the Court, 

n 
Justice of the Superior Court 

DATED: June 25, 2009 

4 
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I, c ~nsel for the Plaintiffs 1 ee f 

he 

o 

s atutes! 
briefs) ; 
Mass.R. 

that the T_ = s t on behalf of Michael A. 
Se~~ ee, ies with the rules f 

es 
Mass.R . 

ot 
ng of briefs! 

ted to: Mass.R. 
or me:::-:oTa,cium of sion); I'1ass.R. 
record;; >lass.R.App.P. 16(f) ( 

t ~ ); £--1 a s s . R. . P. 16 (h) 
1 the 

• i? 20 (form of 

90 New State 
Ra am, [V.LA 02767 
(08) 23 4567 
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efs) ; and 
r papers) . 


