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interlocutory appeal. On appeal, the Commonwealth 

argued that the campus police's entry into the dorm 

room was either a lawful "threshold inquiry" or 

supported by probable cause and exigent circumstances, 

and that the subsequent search was consensual. It 

also made an argument that had not been presented 

below: that the campus police's warrantless entry was 

authorized by the College's Residency Conditions 

governing dormitory searches. 

On December 23, 2009, the Massachusetts Appeals 

Court issued a decision reversing the Superior Court's 

allowance of the motion to suppress. It held that 

campus police lawfully entered to enforce a residency 

condition relating to health and safety, and that the 

subsequent search also was lawful. None of the 

parties is seeking a rehearing in the Appeals Court. 

Issuance of the rescript was stayed until February 19, 

2010. 

STATEMENT OF FACTS 

INTRODUCTION 

In this case, in allowing the motions to 

suppress, the motion judge found the following facts: 

Resident advisers reported to campus police that a 
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student had been bullying people with a knife and that 

an unidentified student had seen (at some unknown time 

in the past) what might have been the butt of a gun, 

possibly a toy gun. Three armed, uniformed police 

officers went to the student's dormitory room, 

intending to get the gun if it was there. They 

knocked on the door. When it was opened, one pol ice 

officer entered the room without saying a word and 

without permission. The other two police officers 

blocked the only doorway. A visitor was ordered to 

leave the room " Sgt. Derick said, 'Okay. 

You're out of here.'" Tr. 2/25. Sgt. Derick asked one 

of the remaining students about the report of a toy 

gun and when the student said that he had thrown it 

away, Sgt. Derick administered Miranda warnings. 

After the student told Sgt. Derick that the toy gun 

was under the bed, and the gun was retrieved, the 

other two officers entered the room as well. Sgt. 

Derick told the defendants they needed to fill out a 

consent form. Tr. 2/30. 

The motion judge found the initial entry to be 

unlawful. She also found that the Commonwealth had 

not sustained its burden to prove that any consent to 

search was given freely and voluntarily. 
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Tr. 2/8, 1/16-17; R.A. 63. The police officers never 

learned the identity of this third student, nor when 

the student had allegedly seen the gun. 

R.A. 63 . 

Tr. 1/17; 

Sergeant John Derick, the supervising officer, 

decided to go to Mr. Carr's room at 114 Gonzaga Hall, 

accompanied by two other officers, Officer Sean Daley 

and Sergeant Tony Cadogan . Tr. 1/22-23; R.A. 64. 

Sgt. Derick's decision was based solely on the 

anonymous tip about the gun. Tr. 1/114; R.A. 64. The 

plan developed by the police officers was that the 

three officers were going to see if they could get the 

gun that might be in the room. Tr. 2/22. 

II. The initial entry into the dor.m room 

Accompanied by residential staff, the three 

officers went to 114 Gonzaga Hall and knocked and 

announced their presence as Boston College police. 

Tr. 1/23; R.A. 64. They each were in uniform, with 

their weapons visible. Tr. 1/54; R.A. 64. 

When the door opened, there were three males 

standing inside the dorm room. Tr. 1/24; R.A. 64. 

Sgt. Derick entered the room; the other two officers 

stood just outside the doorway and completely blocked 
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weapons. Tr. 1/64-65; R.A. 65. Mr. Sherman produced a 

folding, buck-type weapon from his waistband, and the 

police recovered a smaller knife from a drawer as well 

as a kubotan, a martial arts weapon. Tr. 1/65; R.A. 

65. There was no evidence that possession of any of 

these items constituted an arrestable offense. R.A. 

65. 

III. The search of the room 

Sgt. Derick told the defendants that he would 

like to search the room. Tr. 1/32; R.A. 65. 

According to Sgt. Cadogan, Sgt. Derick told the 

students "we need you to fill out a consent form." 

Tr. 2/30. The hearing testimony as to whether the 

defendants verbally consented to a search was 

"discrepant,,,4 according to the motion judge. R.A. 69. 

4 Sgt. Derick testified, "I told them that I would 
like to search the room, and I would like to fill out 
a consent to search form." Tr. 1/32. Sgt. Derick did 
not specify how the defendants indicated that they 
assented to the search. Tr. 1/33; R.A. 69-70. Sgt. 
Cadogan equivocated: at first he indicated there was 
no verbal response to Sgt. Derick's statement that he 
wanted to search the room; then he testified that Mr. 
Sherman expressed consent verbally but that Mr. Carr 
acquiesced by filling out the form; then he retreated 
from this position. Tr. 2/62-63, 67-69; R.A. 69. 
Officer Daley offered yet a third account: he 
testified that he asked for Mr. Sherman's consent to 
search and that Sgt. Derick asked for Mr. Carr's 
consent to search, and that both defendants said yes. 
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Carr "said that it was locked and he didn't know where 

the keys were." Tr. 1/79; R.A. 66. Sgt. Derick then 

noticed a set of keys in a desk drawer and used them 

to open the box. Tr. 1/79; R.A. 66. There he found a 

quantity of marijuana . Tr. 1/79-80; R.A. 66. 
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ARGUMENT 

I. This Court Should Grant Further Appellate Review 
To Clarify the Constitutional Limits to which 
Campus Police Officers Employed by Private 
Colleges and Universities Are Subject. 

A. The constitutional parameters of campus police 
searches of private college student dormitories 
is an issue of great public importance. 

In Commonwealth v. Leone, 386 Mass. 329, 334-35 

(1982), the Court held that there are lines to be 

drawn when special police officers work for private 

employers. The Appeals Court in this case eviscerated 

any constitutional protection for students living in 

private college dormitories, so long as some residency 

condition regarding the safety and health of dormitory 

residents is at stake. 

In Commonwealth v. Neilson, 423 Mass. 75, 78 

(1996), the Court recognized that Fourth Amendment 

protections apply to campus police officers employed 

by public colleges. In Leone, the Court held that the 

Fourth Amendment applies to special police officers 

who are employed by private companies, but that the 

reasonableness of a search must depend in part on 

analysis of the private employer's needs. 

Applying this caselaw to private colleges and 

universities is a particularly pressing concern In 

12 ,-. 



Massachusetts, with nearly 250,000 students in private 

institutions of higher education7
, and is of 

consequence to every student living on campus. "[A] 

student's dormitory room is his house and home for all 

practical purposes, and he has the same interest in 

the privacy of his room as any adult has in the 

privacy of his home." LaFave, Search and Seizure, at 

§ 10.11(d). 

B. The Appeals Court's decision unnecessarily 
expands pri va te police power by allowing 
college police officers to enter a dormitory 
room wi thout permission or a warrant to 
investigate a report of a gun, diminishing 
consti tutional protections for privat'e college 
students living in dormitories. 

Under Neilson's straightforward analysis, dorm 

rooms have the same constitutional protections against 

law enforcement intrusion as any other residences. 

Id. at 77. 8 While college officials may be able to 

7 

http://www.masscolleges.org/index.php?option=com conte 
nt&task=view&id=94&Itemid=191 

8 Other courts and commentators agree. See, e.g., 
People v. Superior Court of Santa Clara County, 143 
Cal. App. 4th 1183, 1200-04 (Ct. App. 2006) 
(collecting cases) ; State v. Ellis, 2006-0hio-1588, 
2006 WL 827376, *4 (Ct. App. 2006) ; State v. Houvener, 
145 Wash. App. 408, 416, 186 P.3d 370 (Ct. App. 2008); 
5 W.R. LaFave, Search and Seizure § 10.11(d) (4th ed. 
2004) ("it is abundantly clear that there is no basis 
consistent with established Fourth Amendment doctrine 
upon which to uphold these [dorm] searches ,when made 

13 



enter under certain circumstances, entry by the police 

for law enforcement purposes whether state police 

or private campus police requires probable cause 

and a warrant, or an exception to the warrant 

requirement. 

In this case, the Appeals Court applied an ill-

defined and easily manipulated standard. 9 Under the 

Appeals Court's analysis, entry by campus police 

officers is acceptable because, for legal purposes, 

those officers are not really police. The inquiry 

evidently involves considering whether the pol ice are 

acting "under the control" of the college; whether the 

police actions are "unquestionably related" to the 

college's private purpose of 

upon less than a 
Note, "The Fourth 
33 J.C. & U.L. 597 

full showing 
Amendment and 
(2007) . 

"provid [ing] a safe 

of probable cause" ) i 

Dormi tory Searches," 

9 In justifying this decision, the Appeals Court 
misapplied Leone. There, an officer was privately 
employed by General Electric and tasked with 
inspecting company vehicles leaving the factory i in 
one such inspection, he found a stolen firearm. The 
Court noted that such searches may be permissible if 
done "on behalf of the private employer, in a manner 
that is reasonable and necessary for protection of the 
employer's property." Id. at 336. Leone's treatment 
of loss-prevention inspections of a factory is 
singularly inapposite to intrusions into living 
quarters, the core concern of Article 14 and the 
Fourth Amendment. Leone does not remotely require the 
result rendered in this case. 
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environment for its residents" ; and whether officers 

"acted reasonably" in interacting with the students 

(i. e., whether their methods were "offensive to the 

individual dignity of the students") 

Here, the Appeals Court applied this new analysis 

to hold that armed, uniformed campus police officers 

were merely performing "private" duties when they 

entered the defendants' dorm room without consent, 

blocked the exit, interrogated the occupants, ejected 

a visitor, and in a remarkable gesture as private 

actors gave Miranda warnings. This conclusion 

represents an unprecedented and unlawful expansion of 

campus police powers that must be redressed. 

To be sure, the police were acting with a mixed 

purpose -checking to see if Carr had a real gun was a 

legitimate health and safety concern, but it is also a 

law enforcement concern, since possession of a firearm 

is an arrestable offense, and the manner in which the 

pol ice approached and entered the room was certainly 

consistent with a law enforcement purpose. Under the 

Appeals Court's analysis, it would seem that any entry 

by private college police into a dorm room to search 

for weapons, drugs, or contraband would be legitimate 

because it could be construed as an entry to enforce a 

15 



residency condition relating to the health and safety 

of the dormitory occupants. 

While perhaps appropriate to treat campus police 

officers as non-state actors in some contexts I it is 

not appropriate when they are using law enforcement 

techniques to investigate possible criminal activity. 

C. The Appeals Court's Decision Is Pragmatically 
Unworkable and Constitutionally Unsound. 

The Appeals Court/s approach presumes that campus 

police are always acting as either only private 

employees or only state actorS I when the reality of 

the role of police in an academic institution is 

considerably more complex. Campus police are of 

course \\real ll police l with \\real ll police powers I 

albei t ones that must be exercised in a particular 

environment. The Appeals Court/s approach is 

unfortunately predicated on a complete fiction l and 

officers certainly will struggle in guessing how their 

actions will be perceived by the courts. 10 

The Appeals Court I s approach allows colleges to 

eviscerate students l constitutional rights. Under 

this ruling I a college could assert that it has the 

10 The decision has generated some controversy. 
Exhibit A is a letter to the Editor in Massachusetts 
Lawyers Weekly from the Chief of the Bridgewater State 
College Police Department. 
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(2005) (requiring probable cause for arrest to enforce 

209A restraining order); Commonwealth v. Jean-Jacques, 

74 Mass. App. Ct. 1117 (June 12, 2009) (unreported) 

(finding reasonable suspicion for stop of three 

persons who had been asked to leave campus but 

remained, due to their furtive movements, agitation, 

presence late at night and additional information that 

some had outstanding charges). As a panel of the same 

Court noted six months before the decision in Carr, 

"The fact that an officer has a private employer does 

not mean that constitutional requirements are 

inapplicable in the context of a search and seizure." 

Id. 

Of course campus police must often tread a 

delicate line between safeguarding an educational 

community and investigating possible violations of, 

and enforcing, criminal law. Their authority may need 

to be extended, for example "to the environs 

surrounding the campus when the 'special vigilance of 

an officer might be required to keep the peace and 

preserve order amongst those frequenting the 

[uni versi ty and] those carrying persons to and from 

it. '" Young, id. at 588, citing Commonwealth v. 

Hastings, 50 Mass. 259, 9 Met. 259, 262 (1845). But in 
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than an ambiguous set of facts that leaves (the court] 

guessing about the meaning of this interaction and, 

ultimately, the occupant's words or actions." 

Commonwealth v. Rogers, 444 Mass. 234, 238 (2005) . 

Furthermore, the motion judge correctly concluded 

that any apparent consent was vitiated by the 

officers' show of authority. R.A. 70. This show of 

authority intrusion into the room with weapons on 

display, obstruction of the doorway, commands to the 

room's occupants rendered any manifested consent 

involuntary. The motion judge properly considered 

whether or not the defendants were advised of their 

right to refuse to consent (no); whether or not the 

defendants were in custody (yes, as evidenced by the 

Miranda warnings and blocked door); whether the 

defendants' consent was obtained by submission to 

authority or fear (yes, as demonstrated by the show of 

authority, supra) ; and the defendants' personal 

characteristics (teenagers) . See Schneckloth v. 

Bustamonte, 412 U.S. 218, 248-49 (1973); Commonwealth 

v. Heath r 12 Mass. App. Ct. 677, 682 (1981). 

III. This Court Should Accept Further Appellate Review 
To Preclude The Appeals Court From Ruling On A 
Ground That The Commonwealth Failed To Present 
Below. 

20 
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Id. (internal citations omitted) (emphasis added). 

As in Bet tencourt / here the outcome of the case 

undoubtedly was changed by consideration of the 

Commonwealth's belated argument that the entry was 

authorized under the Residency Conditions. "Trial 

judges cannot be expected to rule, and indeed should 

not, on theories not presented to them, and defendants 

cannot respond to arguments not made at the trial 

level." Id. at 633. A sweeping change to search and 

seizure law that will affect thousands of students in 

the Commonwealth should not be rendered on a theory 

never presented below. 
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CONCLUSION 

For the foregoing reasons, the defendants urge 

this Court to grant further appellate review. 

DANIEL CARR 
By his attorney, 

r£w4bWv 
Randy Gioia BBO #1934.80 
Law Office of Randy Gioia 
151 Merrimac Street 2nd Floor 
Boston, MA 02114 
(617) 367-2480 

JOHN SHERMAN 
By his attorneys, 

Charles W. Rankin, BBO#411780 
Jonathan P. Harwell 
Rankin & Sultan 
151 Merrimac Street i~ Floor 
Boston, MA 02114 
(617) 720-0011 
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Westlaw 
918 N.E.2d 847 
76 Mass.App.Ct. 41, 918 N.E.2d 847 
(Cite as: 76 Mass.App.Ct. 41, 918 N.E.2d 847) 

H 
Appeals Court of Massachusetts, 

Middlesex. 
COMMONWEALTH 

v. 
Daniel CARR (and a companion case FNI). 

FNI. Commonwealth vs. John Shennan. 

No.08-P-I985. 

Argued Nov. 3, 2009. 
Decided Dec. 23, 2009. 

Background: Defendants, who had been charged 
with trafficking in cocaine, possession of psilo­
cybin with intent to distribute, and possession of 
marijuana with intent to distribute, filed a motion to 
suppress evidence. The Superior Court Department, 
Middlesex County, Linda E. Giles and John M. 
Greaney, JJ., granted the motion. The Common­
wealth filed an interlocutory appeal. 

Holdings: The Appeals Court, Grasso, 1., held that: 
(I) college police officers' warrantless entry into 
students' donnitory room did not violate state or 
federal constitutional requirements, and 
(2) evidence supported finding that defendant vol­
untarily consented to search of his donnitory room. 

Reversed. 
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findings of fact absent clear error but conducts an 
independent review of her ultimate fmdings and 
conclusions of law. 
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application of constitutional principles to the facts 
as found. 

[3) Colleges and Universities 81 <8=9.30(3) 

81 Colleges and Universitie~ 
81 k9 Students 

81k9.30 Regulation of Conduct in General 
81 k9.30(3) k. Dormitories or other ac­

commodations. Most Cited Cases 
College police officers' warrantless entry into stu­
dents' dormitory room did not violate state or feder­
al constitutional requirements; the entry was not 
made in furtherance of a criminal investigation, 
rather, the entry was to address a violation of the 
college's policy that prohibited weapons in the 
dormitory and authorized confiscation of such 
items in plain view, the police acted on reasonable 
information provided by · two students, and they 
knocked on the door, awaited a response, and then 
entered. U.S.C.A. Const.Amend. 4; M.G.L.A. 
Const. Pt. I, Art. 14. 

14] Colleges and Universities 81 <8=9.30(3) 
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Evidence that defendant volun-

consented to search of his r!nlrrnl'tnr~! 

officers' initial into 
room was lawful, and thus did not taint defendant's 
. ater consent to officers did not their 
weapons or employ officers con-
:;ent to conduct a search after COrltlScatmg 
I:hat were in room in violation of 
officer allowed defendant to call and 
:;peak with him when whether to consent 
10 search. U.S.C.A. Const.Amend. 4; M.G.L.A. 
Const. Pt. I, Art. 14. 

5J Searches and Seizures 349 

349 Searches and Seizures 
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349k 192 and Burden of Proof 
349k 194 k. and thereof 

Most Cited Cases 
The Commonwealth bears the burden of 
that consent to search was 
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?t. J, Art. 14. 

161 Searches and Seizures 349 

349 Searches and Seizures 
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349kl79 
349kl80 k. 

Most Cited Cases 
Whether consent to search is 
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the nature of the interaction between police and 
the U.S.C.A. Const.Amend. 4; M.G.L.A. 
Canst. Pt. I, Art. 14. 

1:71 Searches and Seizures 349 

349 Searches and 
349V Waiver and Consent 

2 

2 

349k 179 Validity of Consent 
349k183 k. Knowledge of warn-

ings and advice. Most Cited Cases 
The failure of the police to advise the defendants 
orally that they could refuse consent to search does 
not vitIate the consent given. V.S.C.A. 
Const.Amend. 4; M.G. L.A. Const. Pt. I, Art. 14. 
**848 Casey E. Assistant District 
for the Commonwealth . 

Charles W. Boston Gioia with 
for the defendants. 

Present: GRASSO, BERRY, & 11. 

GRASSO,J. 

*41 We consider whether a warrantless of a 
dormitory room and seizure of weapons Boston 
College campus police pursuant to the college's 
"Conditions of Residency" *42 suppres­
sion of drugs discovered during a subsequent search 
conducted with the consent of the room's occu­
pants, Daniel Carr and John Sherman. A grand jury 
returned indictments against them for trafficking in 
cocaine, possession of psilocybin with intent to dis­
tribute, and possession of marijuana with intent to 
distribute. 

After an evidentiary hearing, a judge of the Superi­
or Court allowed the defendants' motions to 
press the drugs and other evidence seized. 
judge concluded that the initial entry into the de­
fendants' room was unlawful and that the sub­
sequent search was not undertaken with the defend­
ants' free and voluntary consent. A of 
the Supreme Judicial Court allowed 
wealth's application for an 
the reasons that follow, we reverse 
suppression. 

I. The motion to nJlmrPH 

found by the 
plement the 
tested testimony 

the facts 
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mindful that assessment of witness is the 
province of the motion " Commonwealth v. 
Murphy, 63 Mass.App.Ct. II, 822 N.E.2d 320 
(2005) omitted). 

On 2007, at around midnight, April 
Wynn, a resident director at Boston College with 
oversight responsibility for Gonzaga HaiI, contac-
ted the campus Wynn with Ser-

John a twenty-year member of the 
campus police department. told Derick that 
two students who lived in Gonzaga Hall wanted to 
report a weapon inside a dormitory room. 

FN2. The do not dispute that pursu­
ant to G.L. c. 22C, § 63, the Boston Col-

campus police are State police 
officers and "have the same power to make 
arrests as regular police officers for any 
criminal offense committed in or upon 
lands or structures owned, used or occu-

by [the] co!lege." 

Because the students feared that their identity 
would become known, Wynn accompanied them 
from Hall to the campus police office. The 
students told Derick that Daniel Carr had been bul­
lying students and bragging about beating people 
up and having a knife. Both students **849 had 
seen Carr waving a knife around. They also told 
Derick that a third whom they did not want 
to identify, had seen the butt of a gun, possibly 
fake, inside Carr's dormitory room. Derick con-
firmed that Carr lived in room 114 Hall. 

*43 Pursuant to Boston "Conditions for 
Residency" all weapons of any kind, whether li­
censed or unlicensed and whether real, f"rnlMt",.t, .. t 

or toy, are prohibited and subject to confiscation. 
FNJ All students who reside in a dormitory must 
read these rules and signifY their assent to abide by 
them in order to reside in a dormitory!N4 

FN3. The pertinent section of the Condi­
tions for Residency 2007-2008 nrro\IlC1P,,· 

© 2010 Thomson Reuters. No Claim to 

"WEAPONS, 
PLOSIVES 
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3 

AND EX-

"Civil statutes prohibit the possession of 
firearms, fireworks or any other device 
of an nature in the residence 
halls. policy strictly prohibits 
the on University of 
any bow and ar-
row, shot, BB gun, paintball gun, 
air rifle or other. device of a physically 
harmful nature or which resemble actual 
items. Bomb threats are also a serious vi­
olation of policy as well as state and fed­
eral statutes. 

"Students are advised that Massachusetts 
General Statutes, Section 
10, 'Dangerous Weapons' also prohibits 
knives, nunchucks, and the like. 
Knives of any guns (firearms), 

or or any weapon or ob-
ject that could used as a weapon is 
also prohibited and subject to confisca­
tion by University authorities. All viola­
tions will be subject to dis­
ciplinary action and will be referred to 
law enforcement authorities." 

"RJGHT OF ENTRY 

Conditions for Res­
provides: 

"The University: reserves the right to 
enter resident student rooms and conduct 
a plain view search for: reasons of 
health, maintenance, com-
munity standards and 
discipline) or inspections. Regular in­
spections will be( conducted by staff in 
all areas. Except in cases of an emer-

a complete search of the contents 
a student's room will only be made 

with: (a) his/her consent; (b) with a Uni­
Search Warrant issued by the 

US Gov. Works. 
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Vice President for Student Affairs or hisl 
her designee; or (c) with a duly author­
ized search warrant from a local court." 

After speaking with the students, Derick met in 
Wynn's office with Boston College police Sergeant 
Anthony Cadogan, Officer Sean Daley, and Austin 
Ash, another resident director. The three police of­
ficers proceeded to 114 Gonzaga Hall together with 
the two resident directors. There, Derick knocked 
md identified himself as a campus police officer. 

A male voice on the other side of the door replied, 
'Hold on. I've got to get my pants on ." After thirty 
,econds elapsed with no response, Derick knocked 
.'lgain. The door opened a few seconds *44 later, 
,md Derick entered the room. Cadogan and Daley 
remained outside with Wynn and Ash. The officers 
were dressed in full uniform with holstered fire­
:'lrms. 

Inside, Derick encountered three individuals. At 
Derick's request, Carr and Sherman identified them­
.,elves and indicated that they lived there. The third 
male, Zachary Taylor, said that he did not live 
there, and Derick asked him to leave. The room 
~ontained a set of bunk beds, two desks, two 
~losets, a small futon type chair, and a large foot­
locker in the middle of the room. 

Derick explained to Carr and Sherman that he was 
responding to a report of a gun in the room. Carr 
told Derick that he previously had a toy gun but had 
thrown it out. Derick did not believe this and read 
Carr his Miranda rights. Carr acknowledged that he 
understood them. Derick asked him where the gun 
was, and Carr replied by pointing to the bed and 
,aying, "I think it's under the bed." 

H850 Derick reached under the bed and retrieved a 
light, hard plastic replica gun that closely re­
,em bled a .45 caliber handgun with a clip. The gun 
was missing a red tip that is characteristic of rep­
licas, and Derick believed that it was capable of 
,hooting some type of projectile. 

Page 4 of9 

Page 4 

After Derick discovered the gun, Cadogan and Da­
ley entered the room. Derick asked Carr if there 
were any more weapons, and Sherman produced a 
folding buck knife from his waistband. In short or­
der, the police also confiscated a smaller folding 
knife and a kubotan, a spiked martial arts weapon. 
Although the items violated the college's 
"Conditions of Residency," none appeared to be un­
lawful. 

Derrick told the defendants that he would like to do 
a search of the room because, based upon his exper­
ience, he believed he would fmd more. Cadogan 
handed each a form, the top part of which is cap­
tioned "Miranda Waiver" and the bottom, "Consent 
to Search." Before signing, Carr asked if he could 
make a telephone call. Upon being told that he 
could, he made a call to his father from a nearby 
desk telephone. Carr was overheard telling his fath­
er, "It's no big deal. It's a fake gun. I don't know 
why they're here." Carr then handed the telephone 
to Derick. Carr's father asked Derick what was go­
ing on and why they were searching the room. Der­
ick explained that they had found a weapon, *45 
and that was prohibited on campus. Carr's father 
kept repeating to Derick, "It's just a fake gun ... a 
toy gun. What's the big dealT' 

Both defendants consented to a search of their room 
and inserted their names on the appropriate lines in 
the top and bottom portions of "Waiver" and 
"Consent" forms.FN5 In the "Miranda Waiver" part 
of the form, the defendants inserted their names and 
responded to questions signifYing that they had the 
ability to speak and understand English, that they 
had not consumed drugs or alcohol, and that no 
threats or promises had been made to them. Each 
signed the "Miranda Waiver." In the "Consent to 
Search" portion, each defendant entered his name 
in two places, the latter of which stated that he was 
"signing the form voluntarily, without threats or 
promises of any kind." FN6 In the course of the 
search that followed, Daley inadvertently dis­
covered a bag of psilocybin**851 mushrooms un­
derneath a backpack on the floor and a baggie filled 
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with underneath the futon cushion. 
Twelve of a white powdery substance 
believed to be cocaine *46 fell out of a winter jack-

and two more baggies of cocaine were located 
under the bunkbeds. A with marijuana residue 
was found in a coat on the back of the 
door. After items, the police ar-
rested the defendants handcuffed them. 

declined to decide whether 
the gave their verbal consent to 
search. We consider this question to have 
been conceded to the motion 
In his affidavit support of his motion to 
suppress, the defendant Carr acknowledged 
that after with his father on the 
telephone "gave the police permission 
to search" the room. At issue was whether 
his consent was voluntary. 

For his the defendant Sherman did 
in his affidavit or otherwise 

to the search not-
Carr's consent. See Geor-

547 U.S. 121, 126 
15 J 5, 164 L.Ed.2d 208 (2006); 

Commonwealth v. Ocasio, 71 
Mass.App.Ct. 304, 308-309, 882 N.E.2d 
341 (2008). 

FN6. The completed "Consent to Search" 
form reads: 

"I name) have been in-
formed by of the Boston 
College Police that I may have the Con-
stitutional to refuse to allow a 
search be of my living quarters, 
property, car, and/or without a 
search walTant. I this right 
and I hereby waive the of a 
search warrant and do authorize 

of the Boston Police 
to a search of my quar-
ters, property, car and/or person without 
a search warrant and to take 

Page 5 of9 
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of which is connected in 
""",.<1.<1< .. ", they are 

"I [defendant's name] am this 
form voluntarily without or 
promises of any kind." 

There is no that the police did 
not orally advise the defendants that they 
had a constitutional to refuse a search. 

Inside the footlocker in the middle of the the 
officers found a locked box that emanated a pun­
gent odor of marijuana. Carr stated that he did not 
know where the key was, but Derick observed a set 
of nearby, and one the 
Derrick found 
marijuana, ten marijuana rolling papers, 
seeds, and the defendants'. passports. In Sherman's 

the police located a of containing 
names, amounts of money, and residue. 

FN7. While 
Carr did not object to the 

ing the box. 

of the 
open-

[1][2] 2. Discussion. the judge's sub­
sidiary of fact absent clear error 'but con­
duct an independent revie~ of [her] ultimate find­
ings and conclusions of law.' " FN8 Common-
wealth v. 65 Mass.App.Ct. 227, 
838 N.E.2d 592 (2005),quoting from Common­
wealth v. Scott, 440 Mass. 642, 646, 801 N.E.2d 
233 (2004). "[O]ur duty is to make an mri,anPlnrip:nt 

determination of the of the 
plication of constitutional to as 
found." Commonwealth v. supra, quoting 
from Commonwealth v. Mercado, 422 Mass. 367, 
369,663 N.E.2d 243 (1996). 

FN8. There is no record support for the 
judge's Derick's "} 
would like to the room," sounded 
more like an order' than a request. Nothing 
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in direct or cross-examination addresses 
the tone in which Derick made his request 
or supports a finding that the request 
amounted to a command. 

The judge concluded that because Derick entered 
the room immediately, without awaiting invitation, 
the initial entry was an unlawful intrusion under the 
Federal and State Constitutions, and that any con­
~;ent, whether to enter or search, was not voluntarily 
given.FN9 We disagree. We conclude that the ini­
tial entry into the defendants' room to investigate a 
credible report of a weapon in the room was author­
ized under the college's "Conditions of Residency" 
,md did not require a search warrant or consent. We 
;'47 also conclude that the subsequent permission to 
~ .earch was not the fruit of a prior unlawful entry 
and was freely and voluntarily given. 

FN9. We agree with the judge that at the 
time of entry the police lacked probable 
cause to believe that evidence of criminal 
activity would be found in the room or that 
exigent circumstances justified dispensing 
with the warrant requirement in such event. 

[3] (a) The warrantless entry. It cannot be gainsaid 
that Boston College is a private actor not subject to 
the constraints of the Fourth Amendment to the 
United States Constitution and art. 14 of the Mas­
~.achusetts Declaration of Rights. See Common­
wealth v. Considine, 448 Mass. 295, 299-300, 860 
N.E.2d 673 (2007) (search of students' rooms by 
private school officials is not State action for 
Fourth Amendment or art. 14 purposes). See also 
Hurdeau v. McDowell, 256 U.S. 465, 475, 41 S.Ct. 
574, 65 L.Ed . 1048 (1921); Commonwealth v. Rich­
mond, 379 Mass. 557, 561-562, 399 N.E.2d 1069 
(1980) (Fourth Amendment and exclusionary rule 
apply only to State action). Nor is there any ques­
tion that under the college's "Conditions of Resid­
ency," Wynn and Ash possessed**852 the right to 
enter the defendants' room and make a "plain view 
~.earch" FNIO for prohibited items without implic­
ating the Fourth Amendment or art. 14.FNll 

Page60f9 

Page 6 

FN 10. We construe the term "plain view 
search" in the "Conditions of Residency" 
as encompassing and permitting college 
officials to make both plain view observa­
tions of prohibited items and plain view 
seizures of those prohibited items that are 
in plain view. See Commonwealth v. 
Ciaramitaro, 51 Mass.App.Ct. 638, 
644-645 & n. 11,747 N.E.2d 1253 (2001). 

FN 11. Even in a public college, the search 
of students' dormitory rooms by college of­
ficials is proper when the student has con­
sented to reasonable searches to enforce 
the college's health and safety regulations 
by signing a residence contract. Common­
wealth v. Neilson, 423 Mass. 75, 79, 666 
N .E.2d 984 (1996), discussed infra. 

Not so easily resolved is whether enlisting the as­
sistance of the campus police to accomplish what 
Wynn or Ash clearly could have accomplished on 
their own transforms the encounter into a search 
and seizure that violates the requirements of the 
Fourth Amendment and art. 14. Specially commis­
sioned officers formally affiliated with the sover­
eign and possessing authority beyond that of an or­
dinary citizen such as arrest and use of weapons are 
treated as State agents subject to constitutional con­
straints as to search and seizure. See Common­
wealth v. Leone, 386 Mass. 329, 334-335, 435 
N.E.2d 1036 (1982). However, the constitutional 
constraints upon such special police officers per­
forming investigatory duties "does not mean that 
the bounds of permissible conduct are the same for 
the privately employed special officer as they 
would be for an ordinary police officer." Id. at 335, 
435 N.E.2d 1036. The private function adds a *48 
new aspect to his activities that is relevant to proper 
application of constitutional protections against 
search and seizure. Ibid. "The action he takes on 
behalf of his employer may be a lawful and neces­
sary means of protecting the employer's property, 
although it would be impermissible if taken on be­
half of the State in pursuit of evidence. When the 
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guard's conduct is justified by his legitimate private 
duties, it should not be treated as lawless, or 
'unreasonable' search and seizure." ld. at 335-336, 
435 N.E.2d 1036 (internal citations omitted). 

Applying the principles set forth in Leone to the 
circumstances here, we hold that while the Fourth 
Amendment and art. 14 apply to the conduct of Bo­
ston College's campus police, in this circumstance 
the officers' private function affects the constitu­
tionality of their conduct and renders it reasonable. 
See Commonwealth v. Leone, 386 Mass. at 
334-338, 435 N.E.2d 1036 (decided solely on 
Fourth Amendment grounds). See also Common­
wealth v. Considine, 448 Mass. at 30 I, nn. 13-14, 
860 N.E.2d 673 (2007) (suggesting in dictum that 
any search or seizure of contraband by State police 
officer acting on invitation of private school offi­
cials is permissible). The initial entry into the de­
fendants' room and the discovery and seizure of the 
facsimile handgun and other weapons were actions 
reasonably undertaken by the police on behalf of 
the legitimate interests of their employer Boston 
College, a private institution and not a State actor. 
See Commonwealth v. Leone, 386 Mass. at 
335-336, 435 N.E.2d 1036. In consequence, their 
entry into the room without a search warrant does 
not offend Federal or State constitutional require­
ments. 

The entry was not in furtherance of a criminal in­
vestigative function, but to address a violation of 
Boston College's policy that prohibited weapons in 
the dormitory (whether lawful or unlawful, real or 
counterfeit) and authorized confiscation of such 
**853 items found in plain view. The police acted 
on reliable information from two identified students 
that Carr, who resided in room 114 Gonzaga Hall, 
possessed a knife. Adding to the concern was the 
report that another student had seen a gun or the 
butt of a gun inside Carr's room. Although the re­
port of the gun, being anonymous, lacked the reli­
ability of that regarding the knife, the fact that the 
police harbored concern of an even more serious in­
fraction is immaterial. See Commonwealth v. Blev-
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ines, 438 Mass. 604, 608, 782 N.E.2d 491 (2003) 
(officer's subjective purpose not relevant when 
search permissible on objective standard). 

*49 Measured against the factors set forth in Leone 
for assessing the constitutional propriety of a spe­
cial police officer's actions, the actions of the Bo­
ston College campus police pass constitutional 
muster. See Leone, supra at 337-338, 435 N.E.2d 
1036. First, at the time they went to room 114, the 
police were acting under the control of their private 
employer, Boston College. The resident director en­
listed police assistance, not vice versa. FNI2 

Second, the officers' actions were unquestionably 
related to the college's private purposes of ascer­
taining that weapons, whe,ther real or counterfeit, 
were not present in the dormitories. The investiga­
tion was a legitimate means of protecting the col­
lege's property and fulfilling its obligation to 
provide a safe environment for its residents. Third, 
the officers acted reasonably. They went to the 
room, knocked on the door, awaited response from 
the occupants, entered, arranged to speak only with 
the residents, asked them . whether they had such 
weapons, and confiscated the weapons that the de­
fendants acknowledged having. We discern nothing 
offensive to the individual dignity of the students in 
the manner and methods eIPployed by the police to 
locate and seize the prohibited items. When Carr 
acknowledged that the gun was under the bed, the 
police were not required to: let him retrieve it rather 
than retrieving it themselves. See Commonwealth v. 
Guthrie G., 66 Mass.App.Ct. 414, 418-419, 848 
N.E.2d 787 (2006). See ' also Commonwealth v. 
VOisine, 414 Mass. 772, . 783, 610 N.E.2d 926 
(1993); Commonwealth v. Hill, 57 Mass.App.Ct. 
240,243-245, 782 N.E.2d 35 (2003). 

FN 12. Indeed, it wbuld make little sense to 
require private college officials seeking to 
enforce the college's policies against 
weapons to do so personally rather than 
utilizing the expertise of the campus po­
lice, the college's employees with the most 
experience in de~ling with objects that 
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might prove dangerous. 

Nothing in Commonwealth v. Neilson, 423 Mass. 
'75, 666 N.E.2d 984 (1996), is to the contrary. 
There, officials of Fitchburg State College, a public 
actor, entered a dormitory room to investigate the 
prohibited keeping of a pet. The college had ex­
pressly reserved the right to inspect dormitory 
rooms. In the course of investigation, the officials 
inadvertently discovered marijuana being cultiv­
ated. Rather than seizing the marijuana and turning 
it over to the police, or providing information to the 
police with which a search warrant could be ob­
tained, the officials invited the police to enter. The 
GOurt in Neilson concluded that the constitutional 
'/iolation *50 occurred not when the college offi­
cials entered to enforce the college's health and 
~;afety regulations, but when the police entered the 
room, searched, and seized evidence without a 
~;earch warrant, consent, or exigent circumstances. 
:;ee id. at 79, 666 N.E.2d 984. As observed in 
Neilson, the defendant's consent was given not to 
Ihe police, but to the college officials, who "had no 
authority to consent to or join in a police search for 
evidence of crime." Ibid., quoting from **854 
Piazzola v. Watkins, 442 F.2d 284, 290 (5th 
Cir.1971). In contrast to Neilson, here the police 
entered to enforce a residency condition relating to 
lhe health and safety of all the dormitory occupants, 
not in furtherance of a criminal investigation. 

14][5] (b) Voluntariness of consent to search. While 
lhe initial entry and discovery of weapons did not 
require a search warrant or consent of the defend­
ants, the search leading to the discovery of the 
drugs stands on different footing. Whether done in 
furtherance of Boston College's policies or for 
criminal investigative purposes, such a search re­
quired the consent of the defendants. FNl3 The 
Commonwealth bears the burden of proving that 
~;uch consent was given freely and voluntarily. 
Commonwealth v. Rogers, 444 Mass. 234, 237-238, 
:>27 N.E.2d 669 (2005). Whether consent is free 
and voluntary is to be determined from all the cir­
cumstances. Commonwealth v. Yehudi Y, 56 
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Mass.App.Ct. 812, 816-817,780 N.E.2d 150 (2002) 
. See Schneckloth v. Bustamante, 412 U.S. 218, 
227,93 S.Ct. 2041, 36 L.Ed.2d 854 (1973). 

FN 13. To perform a search such as that 
which led to the discovery of the drugs, 
under the "Conditions of Residency" even 
Boston College officials would have re­
quired consent, a "University Search War­
rant," or a search warrant from a court. 

Upon the facts, the motion judge erred in ruling that 
the Commonwealth failed to meet that burden. To 
the contrary, the facts establish that the defendants' 
consent was freely and voluntarily given. See Com­
monwealth v. Guthrie G., supra at 418, 848 N.E.2d 
787 (juvenile's consent to three officers free and 
voluntary). The judge's conclusion that the unlaw­
ful entry by the police rendered invalid the defend­
ants' consent to a search of the room fails as matter 
of law. Because the initial entry and discovery of 
the prohibited weapons was lawful, the entry does 
not render any subsequent consent involuntary. 
Compare Commonwealth v. Midi, 46 Mass.App.Ct. 
591, 595, 708 N.E.2d 124 (1999) (prior invalid 
entry taints subsequent consent to search); Com­
monwealth v. Allen, 54 Mass.App.Ct. 719, 721-722, 
767 N .E.2d 1086 (2002). 

[6] *51 Similarly, the judge erred in concluding 
that the Commonwealth failed to meet its burden of 
proving that the defendants' consent was free and 
voluntary. See Commonwealth v, Wallace, 70 
Mass.App.Ct. 757, 762-764, 877 N.E.2d 260 (2007) 
(consent to search free and voluntary where no pri­
or illegality, defendant free to leave, and under­
stood he had right to refuse). "Whether consent is 
voluntary depends on the nature of [the] interaction 
between the police and the occupant." Common­
wealth v. Rogers, 444 Mass. at 238, 827 N.E.2d 
669. Contrary to the motion judge's view, neither 
the officers' request to search nor the defendants' 
responses are ambiguous. As noted earlier, the de­
fendants did not place in issue whether consent was 
given but only whether the consent was given 
freely and voluntarily.FNl4 
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FNI4. See note 6, supra. 

appears to have concluded that the 
cleltendaJ1ts' consent was not free and voluntary be­
(:ause they may not have felt free to refuse the of­
ficer's request or leave the room, the facts found 
point the other way. That the were armed, in 
uniform, and an "institutional pres­
ence" is a characteristic common to most, if not all, 
police encounters. More in1portantly, the police did 
not display their weapons or otherwise employ 
force. They knocked on the door and announced 
their to obtain entry, entered only 
after opened **855 the door, and 
their presence and purpose. Upon locating prohib­
ited weapons, Derick explained his reason for want-

to conduct a more extensive search and his re-
for the defendants' consent. Prior to giving his 

consent, Carr asked to confer with his father and 
did so. Carr's father also spoke with Derick. Neither 
defendant was in at the time consent was 
given, and they were not arrested until after drugs 
'Nere found in the course of the search. See Com-
monwealth v. 380 Mass. I 178, 402 
]\I .E.2d 1040 (1980). The defendants no lim-
itation on their consent, 
tion. See Commonwealth v. 
254,820 N.E.2d 233 (2005). 

Nothing in the facts 
to search and "Consent 

to Search" form were commands to which the de­
lfendants meekly acquiesced. The defendants were 
,;ollege students whose age and level of education 
equipped them to understand what was being asked 
of them *52 and that had an option to refuse. 
See Commonwealth v. Burgess, 434 Mass. 307, 
309-311,749 N.E.2d 112 (2001) to search 
validly year old with limited edu­
I;ation and history of substance abuse); Common­
wealth v. LeBeau, 451 Mass. 258-260, 884 
N.E.2d 956 (2008) to search free and vol-

and made with knowledge that he could re­
Commonwealth v. Guthrie 

were not unusually or 
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[7] The failure of the police to advise the defend­
ants that they could refuse does not vitiate 
the consent given. See Commonwealth v. 
424 Mass. 92, 97-98 & n. 10, 674 N.E.2d 1067 
(J Commonwealth v. 65 Mass.App.Ct. 
at 23 838 N.E.2d 592 (Miranda warning 
not necessary to valid consent to 
search). Moreover, written consent form ad-
vised the defendants that they have a consti­
tutional to refuse." See Commonwealth v, 
Sanna, supra. Indeed, the very fact that the 

the defendants' written consent to search 
demonstrates that the police were not the 
right to search but to do 
so. A person of average intelligence would neces­

{,f'llmn,TPrlPI1t1 that refusal was an option. 

In sum, despite the result reached by a conscien­
tious motion we conclude as a matter of our 
independent judgment that the facts and circum­
stances establish that the consent was free and vol­
untary and neither coerced nor mere 
to a claim of lawful authority. See Commonwealth 
v. Voisine, 414 Mass. at 610 N.E.2d 926; Com-
monwealth v. Heath, Mass.App.Ct. 
684-685,428 N.E.2d 353 (1981). 

Orders allowing motions to suppress reversed. 

Mass.App.Ct.,2009. 
Com. v. Carr 
76 41,918 N.E.2d 847 

END OF DOCUMENT 
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EXHIBIT "A" 

lAM'Elt§ WEEKLY 
Appeals Court ruling on college police comes to the detriment of public safety 

Published: January 18, 2010 

To the editor: 

The recent Appeals Court decision in Commonwealth v. Carr reflects society's ambivalence toward college police officers: 
Are they really police or just "campus security?" 

Carr seems to stand for the disturbing proposition that "special" college officers can enter a student's "home away from 
h"me" acting merely as security officers, i.e., private actors on behalf of the college. When it suits their purposes, however, 
they can flip an invisible switch, leaving "security mode" midstream in their investigation and becoming full-fledged law 
enforcers and agents of the state. 

But the Appeals Court, like society, cannot have it both ways. College police officers are either police officers in all 
circumstances, all of the time, or they are not really police. They either can or cannot make arrests, can or cannot carry 
gIJnS, and can or cannot conduct warrantless searches of dwellings. 

The point is, particularly in a post-Virginia Tech world, there is no room for misapprehending or qualifying the law 
enforcement authority of college police officers. To do so is potentially dangerous and irresponsible. 

Ambiguity as to the status of college police officers as real law enforcers benefits no one - the courts, law enforcement or 
the citizenry - and ultimately results in the diminishment of student safety. History repeatedly has shown that a lack of 
clarity as to the proper mission and role of college police results in manifold unintended, negative consequences. 

Indeed, in Carr it appears that the court has sharply curtailed rights for students at private colleges vis-a.-vis their peers 
al: state colleges. At the same time, the court has created confusion as to the proper role of college police and reinforced an 
already entrenched law enforcement caste system, with "ordinary" police on top (as the Carr court termed them) and 
cc,llege police at the bottom of the barrel. 

When the Supreme Judicial Court decided in 2006 (in The Harvard Crimson case, which surely must have influenced the 
outcome in Carr) that the Harvard University police did not have to release police reports to the public, as all state and 
municipal police departments are legally required to do, the court latched on to the dubious distinction of college police 
officers as "special." In effect, the court reversed years of progress toward the professionalization of college law 
enforcement and put us further down the road to having real police and "other" police. 

Tle putative "special" status of college police officers, of course, cuts two ways, and the further we get from being viewed 
in the same fashion as state and municipal police officers, the more we will be treated differently - and more negatively -
in terms of decreased authority and jurisdiction, lessened training and funding opportunities, and reduced professional 
rE cognition. 

T:1e Carr decision only worsens the problem. The court seems to be saying, with a figurative wink we all implicitly 
understand, "Well, they're not really police, so of course they can search without a warrant." 

""bile at first Carr looks like a big win for law enforcement, in the end it will serve only to heighten the artificial 
distinctions between state and municipal police and their college counterparts, to the overall detriment of public safety. 

D~vid H. Tillinghast 

A;sonet 

The writer is an attorney and chief of the Bridgewater State College Police Department. 




