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COMMONWEALTH 
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APPLICATION FOR DIRECT APPELLATE REVIEiti1 

1. Re 
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to G.L. c. 21 § 10 (A) Mass. R. 

P. 11 the Appellee Massachusetts Commiss 

Aga t s ion (" sian") direct 

11 of issues s be 



t rior court matter of ie,. Inc.,. et 

al v. Simmons, et aI, Sf 

2010 P-0437. 

II. Statement Of Prior Pro 

Simmons fil a scrimination a with 

the Massa etts ss s nation 

(" ssion" or 25, 2009, 

assert claims of (pregnancy) scr ion 

iation by employer e Inc., and 

s thereof ( , Joule:). A, 

To Enforce An ement and 

h. Commission is 

t Ms. S , complaint acco 

G.L. c. l5lB, § 5. 

filed an answer (position statement) with 

the ssion on 

2009, not 

a 

to I Ms. Simmons to 

her from participat 

1 

a 

or "litigant". 

's compla 
Simmons' 

a compl 
To Enforce Ar.. 

6, 2009. 1 On 19 f 

to ssion, 

superior court 

bar 

Commission as a 

A, Certi ed Court 

also 

Commission. A, 
ration Agreement. 
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Doc ("Docket") ; A. The Cormniss a 

Mot on to Intervene, the Court a Docket. 

On 7, 2010, court Joule's 

Motion, and stayed all proceedings resolution 

Ms. Simmons' the Cormn:Lss 

Appendix B, 

filed a not of appeal ed the 

case th the Appeals Court. The Cormn:_ss 

now seek direct late review. 

III. Statement Facts 

Plaintiff Joule Sta , Inc. 

en) is a New Jer ss 

Commonwealth of Mas s. G. Wellman, 

Jr., is the presi ief operati o of 

Jou A. stin Motta Zw kau and 

are e's Boston, 

Mas ts is rector of 

e'g Boston, of ce. 2 Ms. Burke is t Boston office 

mana r. 

In February 2008, 

Isl 

2 Addendum, Exhibit 
rt plainti 

Motta Zwickau.· 

hired Rar..di S 

Massachusetts. As s 1 

3 

a 
a 

ffs' Memorandum in 
t of stin 



manager, Ms. S was respons overseeing 

Joule's sales effort and ry for 

certa ries. 3 

On I first without 

prior or sented 

a ry 

provis 

would have to sign if she to 

to 

nation the j 

t al. t B, 3, clause 

5(a)-(b). More ci cally, res 

Joule es to right to go to court 

t to 
support f Compl 
Motta 

4 Id. 

s Id. 

Id. 
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and to a t al j 

conta 

in an 

no language 

th an 

strat 

IV. Statement Of 

at 'JI 5 ). The 

the to file a 

strat or 

enforcement action. B. 

Issues Law Rai 

issues ra 1 (1) 

I if any, 

I S the laws 

has on the 

st 

discriminat ; (2) the en 

e a ration 

wa f or otherwise 

i son to 

wi setts 

es that 

r: Cal the 

a 

st 

an 

s 

scr G.L. c. 51B, § :. i an 

i 

s ion 

G.L. c. 151B, § 5 

to part e in a Corruniss 

e.S set forth in 

Massachusetts 

that 

to 

s terms wa s y to to court or to a 

jury f is a clear 

rat 

As a cons 

s above, this case 

ication to the MCAD of 

unmistakable waiver of the 

cess. 

iSE;ues 

spute 

5 



a on es 

ve, to 

Commiss 's statut 

G.L. c. 151B 

action, 

dis 

5. 

v. Argument 7 

. a. The secti 
enforcement 

When 

Mas 

ss 
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scr 

the il of 

y, 

946, 

ing out 
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, or otherwise impairs 

ty to e et 

rst. instance, an 

acts 

G.L. c. 151B, § 

er 151B is 

f S ature est ished 
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to s scheme is 
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The purpose of Commission sti ion into 

an aggrieved ' s int is to whether 

allegat se a 

cause or ck cause 

Commiss a variety 

techniques. to e cases, Investigating 

ssioner dete whether to issue 

\\ scovery" Orders a 

ainant and to conduct s on a 

cas g Order 

Commissioners q Pre-De on Case Process 

(February 20, 2007).9 See also, 804 C.M.R. 1.13(7). In 

do so, the ies are assisting s on in 

s investigat re 

of act under Section 9). The slature did 
not create a e of action until 1974, when 
it amended § ·9 of G.L. c. 151B to allow lainants 
to le a civil 
478. aggri 
accrues ninety 

action Court. St. 1974, c. 

at Commiss 
G.L. c. 151B, § 9. 

ssion 
a 
es 

ssion's j 
case is pending 
enforcement process 

words "pri e liti 

:llwww.mass. 
(As of November 24, 20(9). 

e of action 
a complaint filed 

with Commis 
to proceed 

or remove a 

. Accordingly, 
le 

Section 5 is no sense 
ion./I 

sl 022007.pdf 
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If the Commission determines that there is 

probable cause to believe that a violation of the law 

has occurred, the Commission will app:Jint Commission 

Counselor an agent of the Commission to prosecute the 

claim at the Commission. At the Commission's 

discretion! it will allow private cou,sel retained by 

an aggrieved party to present the case on the 

Commission's behalf. 804 C.M.R. 1.09. Therefore, while 

an aggrieved party may file a complaint with the 

Commission, testify at hearing and intervene as a 

party to an administrative prosecution (at the 

discretion of the Commission), it is the MCAD, and not 

the complainant, that prosecutes the discrimination 

claim at the ·Commission. G.L. c. 151B r § 5;.804 C.M.R. 

1.01 et seq. 

The primary purpose of an adrnini~)trati ve 

proceeding before the MeAD.is to vind~cate the 

public's interest in eradicating discrimination by 

"deterring, and punishing, instances of 

discrimination" Stonehill College, 441 Mass. at 563. 

C.F. Everett v. 357 COlp., 453 Mass. 585, 601 (2009). 

The Commission's mandate comports with government's 

fundamental role in regulating public health and 

safety, keeping the peace, and pioviding for the 

8 



ral fare The Massachusetts slature 

s its police power when 5S G.L. c. ISlB 

to the Commission te to 

scrimination. 10 Pr rty 

s cannot impair the se this ce 

r". 11 

Arbitrat Act and its 

ssa s equivalent, G.L. c. 251, 1 et s • f 

ire courts to treat arbit s as all 

contracts are treat state 

ates contracts, including ion clauses, 

11 

U.S. 
is 
(St 
(1803) 

contract law es. r sic 

s of common la'V>! ract, a clause 

the express provis or cy of a 

term npolice power" s 
U.S. Supreme Court Brown 

419, 443 (1827). 
r. See 4 Blackstone's Commentaries 162 
Tucker ed., Rothman s, Inc. 1969) 

(H due regulation and domestic order of the 
, whereby the s ike 

a well-governed ly, 
ir behavior to 

, good neighbourhood, and 
f industrious, 

ions.") . 
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i ar statute is cont to policy, and, 

acco , 1S unenfoI:ce See Feen v. Dell 

Inc.1' 454 Mass. 192, 209 (2009), Beacon 11 Civic 

Ass'n v. Ristorante 

(1996); Wheeler V" Rus 

, Inc., 422 Mass. 318, 321 

1, 17 Mass. 258, 1821 WL 1489, 

(1821). See also Brook~~yn Sav. 

697, 704 (1945)_ 

s of an 

on claim 

e in Commission 

v.O'Neil, 324 U.S. 

'to fi a 

to 

as 

_G. L. __ ,c, 151B, § 5, areunas_sailable 

statuto rights, which cannot 

mandatory pre e clause. 

G L. c. 15 ,§ 5. See also, EEOC v. !ila e 

Housel' Inc' r 534 U.S. 279, 293 

same is true, of the s 

the statut 

to eradicate dis 

a rat clause 

an aggrieved party's 

Section 5 proceeding 

Commission's 

ate S 

10 

s 

i 

(2002) . The 

to 

it s 

c. 151B. Any 

to preclude or 

in a 

erferes with 

stir;:rate and 

ic interest 



and is therefore unlawful. 12 See EEOC v. Waffle 

Houser Inc. r 534 u.s. 279, 293-294 (2C02). 

The Legislature enacted Chapter 1518 to assure 

equality of employment opportunities by eliminating 

those practices and barriers that discriminate. While 

cooperation and voluntary compliance are the preferred 

methods for achieving ~his goal, the Legislature also 

recognized that investigation and punishing violations 

is necessary where cooperation failed. See G.L. c. 

1518, § 5. To this end, the Legislature created the 

Massachusetts Commission Against Discrimination and 

established a comprehensive administrative procedure 

whereby the Commission would investigate claims of 

discrimination, and for those it credited, it would 

have an opportunity to settle disputes through 

conference, conciliation, and persuasion before 

resorting to the Commission's enforcement mechanism -

public hearing and remedies. Id. 13 

12 The public policy in this case is "'well defined 
and dominant.'ff Massachusetts Bay Transp. Authority v. 
Boston Carmen's Union r Local 589, Amalgamated Transit 
Union, 454 Mass. 19, 26 (2009). See also Stonehill 
College, 441 Mass. at 563; Warfield v. Beth Israel 
Deaconess Medical Center, Inc., 454 Mass. at 399 n. 13 
(1981) . 

13 The Commission may order injunctive relief, 
training, reinstatement, individual compensatory 
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t publ e and 
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si cant and 
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14 The ss on filings as the 
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Investigat ss iev'2s that 

ic erest res a certif ion of issues to 

ic ring, she or 1 issue a 

name of the ssion, pursuant to M.G.L. c. 

1518, § 5"; "Any nant le a request 

ervention r 804 C.M.R. 1.20(3) (a)") .15 is 

o y cannot private See 

EEOC v. e House" .Inc." 4 U.S. 279, 293 94 

. (2002) . 

Both the Act its 

Massachusetts , G.L. c. 251, 1 et s . , 

ire courts to treat ration s as all 

r contracts are treated and, therefore, state 

lates contracts, arbitrat clauses, 

r ral contract nciples. Not Y is 

ss not a to s, 
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lidation of a t violates ss 

provisions or policy of a ar statute, 

as contrary to policy. See Fee:n v. 1 

15 For example, e the Commiss strative 
s a neutJ::al udi 
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cause is not 
552 U.S. 346, 

acted only as a 

of 
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EXHIBIT A 



SUFFOLK, ss 

v. 

RAND! 

L In 

Inc. and 

Defendant Randi 

offices in Boston 

2. In April 

"Arbitration 

A true 

Plaintiffs' 

COMMONWEALTH 

) 
TECHNICAL ) 

G .. WELLMAN, ) 
ZWICKAU,. ) 

2008, Plaintiff J 

Technial 

("Simmons") as 

Rhode Island. 

Simmons sigIled an 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 

this to Joule, 

collectively as 

senior branch joule's 

captioned Agreement 

of the Arbitration is attached as Tab A Affidavit of 

Authenticating Documents, is attached as Exhibit One. 
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4. The Arbitration Agreement provides in part: "I hereby understand and agree that 

disputes between me and Joule, its employees and/or its cEents relating to my 

employment and or/termination ofray employment (which includes without limitation, 

claims of discrimination, harassment, hostile work environment, retaliation, or other 

wrongful termination claims) will be resolved through binding arbitration at the 

American Arbitration Association ('AAA') or the Judicial.Arbitration and Mediation 

Service ('JAMS')." 

5. In July 2009, Joule tenninated Simmons' employment. 

6. On or about September 9, 2009, Simmons flled a charge of employment 

discrimination against Joule, Inc. and the other Plaintiffs in this case at the Massachusetts 

. Commission Against Discrimination ("MCAD"). 

7. Simmons has not initiated an arbitration proceeding against Joule, Inc. or the 

other Plaintiffs in this case with AAA or JAMS. 

8. Simmons has, through counsel, informed Plaintiffs that she does not consider the 

Arbitration Agreement binding on her and that she intends to litigate her case at the 

MeAD without regard to the Arbitration Agreement. 

9. Plaintiffs file this case to enforce the Arbitration Agreement. 

The Parties 

10. Plaintiff Joule, Inc. is a corporation organized under the laws of New Jersey. Its 

offices are located at at 1245 Route 1 South, Edison, New Jersey, 08837. Joule, Inc. is a 

parent company and provides corpora.te support to its subsidiaries, which operate in the 

staffing industry in several states. Joule, Inc. 's subsidiarie~; annually supply thousands of 

hourly employees to companies in several states and, additlonally, provide companies in 

-2-



states payroll, operations and relations, 

oerlents admi.nistration, and technology systems Joule, Inc.'s 

and ml:untam offices including New Pennsylvania, 

UU.~'u.J.ll.a., U.U.U'V~"" and 

11. Plaintiff Joule is ~ corporation U!~.a.uJ.L"U under laws 

with of business at 1245 

New 08837. Joule Technical Inc. is a subsidiary 

Technical Inc. provides temporary to companies 

including 

does 

Joule 

v1~;sachus:etts as CM Access. Joule Technical 

Joule 

states, 

an 

at One Thompson Suite 302, Bost9TI, Massachusetts 

02129. 

12. 

14. 

G. Wellman is ,,:>l\.Ll;;llL of and 

Motta VVILl\dU is C1m~ct()r of Joule's DU:>lUll office. 

1S .LU<lJUQ.]4·"''' atJ oule' s .uU~'lVll 

>')llJ.llli\JJ.J...:>, upon infoID1ation belief, at 120 Cliff 

Road Milton, IV1~l.;;>;:,':tvllU;)~ 

16. February 2008, Joule, through its Boston Simmons as selling 

manager. 0v.iJCLU.j;:, branch 111'111Cl/;;"A, Simmons was responsible 

- 3 -



Joule's sales effort and territory management for certain industries in Rhode Island and 

southeastern Massachusetts. 

17. On Simmons' first day of employment at Joule, ME:. Zwickau delivered to 

Simmons the Arbitration Agreement. 

18. Ms. Zwickau asked Simmons to ~eview the Arbitration Agreement, sign it, and 

return the signed Arbitration Agreement to Joule promptly. 

19. Ms. Zwickau informed Simmons that Simmons' signing the Arbitration 

Agreement was a condition of her employment at Joule. 

20. During FebrUary and March 2008, Joule asked Simmons several times to sign and 

return the Arbitration Agreement. 

21. On April 7, 2008~ Simmons signed the Arbitration Agreement. 

22. The introductory paragraph to the Arbitration Agreement provides inpart: "My 

covenants, promises and agreements set forth in [this] Agr.eement are a material 

inducement to Joule to employ or retain me." 

23. Paragraph 5 (a) of the Arbitration Agreement provides: 

I hereby understand and agree that disputes between me 
and Joul€, its employees and/or its clients relating to my 
employment andior termination of my employment 
(which includes without limitation, claims of 
discrimination, hara.ssment, hostile work environment, 
retaliation, or other wrongful termination claims) will be 
resolved by binding arbitration, through either the 
American Arbitration Association ("AAA") or the Judicial 
Arbitration and Mediation Service ("JAMS"), and by the 
relevant Joille Emp].oyment Dispute Rilles and Procedures 
in effect at the time ofilling the arbitration claim. I 
understand that my agreement to arbitrate such disputes 
includes without lir:litation any disputes or claims arising 
under common law or various statutes, including without 
limitation, tenninatlon ormy employment by Joule, 

-4-



26. 

scr:lmlnation claitns, illlder federal, or 
"J5LJ.J.'U1Ul.! or U.lU""'1'-'-, claimS l.mder any 

policy, contract or or under common law, 
V!4J:.lU,," involving ofJoul6 or and 
of Joule's clients. 

Paragraph 5 (b) of the 

other cornpe:nSEiUon, 
I would otherwise 

or statutes. 

5 ( c) Arbitration Agreement provides: 

I understand 
"'''lU'''lLL and arbitration will by rrl"\~,''''rn 

by Federal Arbi1ration Act the 
which I am employed by Joule. 

Paragraph 5 (d) Arbitration Agreement provides: 

fully understand 
I made in 

"=uU~.V"''''' ones, required forJoule's 
are fair to me. I understand 

if I violate of said .... VUlU ... U ... LU'"'· ... "', Joule will 

-5-



an action me to the fullest extent of the I 
further acknowledge that I to an 

to this but that I will 
offered employment I sign and return 

Agreement. 

27. Ms. 

Arbitration Burke 

as a to Simmons' ':;J.J:;1l.U.l-J:; 

July 30, 2009, tenninated ;:)mlIDcms' employment. 

On or about IJlLU,UJlVU,C), through 

and other Plaintiffs case at the 

MCAD. "'->""F',LJ.'JU the ease an MeAD "UL,""" HI.U.iH.l''-i 09BEM02347, and the 

case was """..::IL}:!"LlvU an .t..mlD!CIVment Opportunity Commission tit n,", r;, number, 1 

2009-02354. A true copy of the iVU .. ,r'>.!,J complaint is attached as Tab B to 

crunelll1:S, which is attached hereto as Li\,J.,llU'H 

31. not initiated an ~~h'+",,'" proceeding at or JAMS 

32. Simmons has, through counsel, informed she J v~ '~:>v" to her 

in arbitration. 

Counsel, November 2009, attached as C to Affidavit of Plaintiffs' 

Authenticating IoJUillvlU.W, which j,s attached hereto as J...Jf>.iUU',L, One. 

-6 



she the 

and does not 't'w"",<>,.,ther from acting as a 

ibid. 

Simmons is VVlollV"L to submit any controversy 

her employment with Joule to arbitration. 

The Arbitration is and V.u.J.'-U.LL5 

IH.UJ..J.Vl.l;:' must 'claim against Plaintiffs, which is on the 

alleged her MeAD vVH .. 1I.JlQ.J..lL4 to the dfthe 

Ul.l.I..l.UJCVU", V'Jv(;L"''''' she is a P?rtY to 

llngatltOr m adJmiIrisi:rative action "'l",<J..U"H 

gre,em,em, may not act as a 

l.<A .. w,,,,,,,.:>, which is based on 

alleged in 

38 .. a contract 

involving commerce to settle by arbitration a controversy 

contract or transaction. 

39. l:>m:un,:ms has refused to submit vla.JCUL:> 

arising out of such 

the 

which are within of the Al"r,itr,~hrm Agreement, to arbitration. 

40. Plaintiffs are aggrieved by ·<Tn'""' .... ,..,'" 

41. l:>1D1ID.(Jns ""!'"IeL" ..... the 

~7-



44. 

continued to employ Simmons UllJU.LLl'JU.J signing the 

a,L'-'J.d.VL"'" has breached the A..rbitration 

has damaged Plaintiffs by Arbitration Agreement. 

controversy has arisen nPTU/P,'n Simmons concerning 

the Court to v.J. .... <.4.n,aLAgreement is valid and 

'-'HH.J.J.ICVU"', b.) Simmons must Plaintiffs, which is 

alleged in her MCAP "'V>ll,.JA.UJ.l-icC, to UJ.,-,'>LU.LJ.U'.u under the terms of the 

A12ree~mE:nt: c.) $irnmoIls, to the Arbitration 

'-',",L,U,V'I,.., may not aetas a litigant or party action against 

which is bas~d on the alleged MCAD complaint; and d.) declare 

obligations of the 

Plaintiffs respectfully 

Arbitration Agree:me:o.t 

:SmJ1TI,OnS to pursue 

any claims 

Agreement. 

to: 

VJ..U,I.lll.'15 on Simmons; 

.l.<J.U.l.l-LL ... .:> related to 

whlch underlie 

MCAD~ through <l ... h'I~·h".,.. manner described in the Arbitration 

Agreement; 

c.) declare that Simmons may not act as a the MCADIEEOC case 

to 

captioned MCAD docket 09BEM02347, EEOCIHUD docket HW.>.lVv.l 

16C-2009-02354; 

8 



d.) grant Plaintiffs relief as the Court just. 

JOULE, INC., JOUL:E TECHNICAL 
STAFFING, INC., G. WELLMAN, 
KRlSTIN and KARl 

Dated: I 0/ ;t;; c/ tj jsullivan@holtzandreed.com 

Undersigned certifies that ou this date he caused a true copy of this document to 
be served on counsel for the plaintiff, Barbara A. Robb, O'Connell 

Michon Yelen Robb , One Financial 15th Floor, 
J.JU~'WJ..l. MA 021 by fi h Q, J{ vr .. 

Dated: ! /' :::t: tJ t --""':::k:~~---"L...>-.--:::"-~--'--=-.=->"""'--

- 9 -



EXHIBITB 



EMPLOY1VlENT AGREEMI~NT WITH CONFIDll~NTIALITY, NON-COMPETITION, 
AND ARBITRATION PROVISIONS 

Name: ~}td.; Jj m /'k.--GYLJ Date:--.!,V-7!. d rJ'.J 8 
In of my employment by Inc., its ;)YU;)'u..I"-' and/or (;I,.U.lIU'"t.\JO (collectively "Joule"), 
and in recognition that: 

My covenants, promises .llO'TP.f>.n1",n·t<:: set forth in the Agreement are a material inducement to 
Joule to or retain me; and 

13) The protection afforded to Joule by these covenants, and is necessary to 
",.."t",,,f- Joule's property iJil its proprietary and con1idential infonnation, data and material; 
and to it from competition which I recognize would result to JouIe lithe same were 
divulged to andlor . for the benefit of others, or if ·these covenants, IJfCIIDISes 

grcem'mrs were/are violated. 

COVENANT, FOLLOWS: 

1. I will not, during the period employment by Joule, or at any 
time divulge to any party, or utilize .other than for Joule's benefit, the names 
customers or assigned personnel of Joule, or any trade secrets of Joule, which may 
imparted by me, or which ][ may otherwise acquire, during employment with Joule. 
my employment with Joulif, I will not disclose trade secret information or data, as 
such disclosure may be in my work as a Joule employee. I 
acknowledge that such secrets include without the following: 

a. All literature, information, and records (lNCLUDlNG lEE COMPUTER ON-
DATA BASE) concerning the customers of Joule and/or concerning Joule's 

customer lists, business, products, toolmiques, methods, 
policies and (including employment orders). 

b. All literature, records, and data (INCLUDING 
LINE DATA BASE) Joule's \oLUI.1<VYO""'_ v,'flelner VULlJ'V,'VV,," be field 
or·adrninistJ:ative personnel, and whether 

c. All literature, information and data ON-
LINE DATA BASE) relating to the requirements of JouIe 's customers, agreements 
andlor between Joule and its customers (both past and as weB 

prl1ctn:f;. pay rate, and developed and/or JouJe, 
Yra'"u.'", done so customers. 

2. tenn my with Joule 
... "u.w.u"u,-'.u. of said employment and for a period of time 

equal to number of months my employment shaH have continued (but not less man six nor 
more than 18 termination), and within it 50 mile radius of any Joule office where 
I was located, or interacted. with in the course of my or management 
responsibilities, I will not directly or indirectly employment with or render service on 
behalf of a competitor of Joule (including myself or any entity in which I have ownership 
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3. 

or any third party in any ~Jc'~~"LJ where the circumstances are such that 
or tmde secrets acquired by me my employment with 

JouIe would be useful to my new _.~".~ 1 or wouI'd be to or used by such Ii 
competitor or third party to the "AT1"1",.I>"'T of Joule. I further agree during the period of 
''""'1J,U.U.1''''',,",'' of my employment to above in ihis paragraph), to advise Joule of the 

of my employers at least 5 days to subsequent 

a. ~pon, solicit, divert, or 
bu~~mless patrons of Joule, 
acclual[nte~ with while~ 

b, hire on behalf of mysdf, or on 
of any category 

do so. 

flV'lTIP"T ·with Joule 

away, or attempt to do so, of the customers, 
I called, or solicited or serviced, or became 

Joule; 

who was a Joule 
Joule, or attempt to 

4. I my with is will be 
that of an employee at-will. This means that Joule has not me I have no 

employment for any time. Accordingly. may terminate my 
emlDlo'vrn,ent at-will, at any time notice to me and without any reason or cause. 
Also, I aID to resign at any any reason or cause. I acknOWledge that no 
representative of Joule, regardless of how hisllier position Joule might be, has the. 
aUT"''''''!'-'' to any verbal assurances, or guarantees wages, benefits, 

my continued employment Joule, regarding terms and conditions of my 
or regarding or cha.nging any provisions of this Agreement. 

5. Arbitration ofEmploy,eeCblims! 

a, understand and Joule, its employees 
its clients relating to Mdlor my employment 

(which includes without limitation, claims of discrimination, harassment, hosti1e 
environment, retaliation, or other \vrcmgfill tennination will be resolved 

by binding arbitration through the American ("A.A,,&,..") 
Judicial Arbitration and Mediation Service ("JAMS"), and by the relevant 

Employment Dispute Rules and Procedures in effect at the time of filing the 
arbiltr~~tlo!n claim. I agreement to includes 
yy "'uv, .. ~ limitation any common law or various 
stalutes, including without by 

claims, law, regulation or 
u ............ "'.." claims under policy, contract or or under common law, 

involving any or procedures of Joule or any of Joule's clients .. My 
to arbitnte not however, apply to for Worker's 

Unl~mlplo:yment ... u., ......... ,,'"' .... Benefits or any claims involving 
might give rise to penalties, or any 
remedy is declaratory andlor injunctive relief 
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b. I understand and acknowledge that my agreem~nt to submit all applicable disputes as 
described above to binding arbitration means that with respect to all such I am 
knowingJy, and volulltarily waiving my t,) a by and I am doing so 
free of any duress or I further that will pay aII costs of 

except for my ownatiorney fees, <~xpenses, any associated with 
filing initial complaint or claim. I understand that I am not a 
lawyer in the event of a dispute in ~lfbitration. 'While I am 

to appear court and to a trial by jury with respect to the types claims set 
above, I understand that an arbitrator ciln award to me aU damages and other 

compensation,including attorneys' to which I would otherwise be entitled by 
:>1J"''->UJlv common law or statutes. 

c. I understand that dispute resolution 
resulting arbitration will be governed by 

state in which I am by Joule. 

\JV.l'>J.V1CL:> of this Agreement and any 
Federal Arbitration Act and the laws 

d. I acknowledge I have read ap.d fully this Agreement. I consider the 
commitments r have made in this Agreement to be reasonable ones, required for 
Joule's protection. an.d are·fair to me. Accordingly. 1 understand that if I violate any 
of said· action me to funest extent of the 
law. I further acknowledge that I have to consult an attorney prior to 
signing this Agreement, but that I will not be, employment until I and 
return this Agreemenlt. 

6. Severability: If any of this is dc~tennined to be invaHd, iQ.validity 
shall not impair the validity of any other provision of this Agreement This Agreement 

any and all prior between Jouli and the undersigned the 
same subject matter and. along with the documents entitled Joule Arbitration Procedures 
Dispute Resolution Process that are relevant, shall the 
myself and JouU regarding duty of confidentiality, non-competition and resolution of all 
disputes or falling within one ot more of set forth in 5 
above. The provisions in this may onJy amended, waived, changed or 
modified by a writing and me. 

Employee's 

Witnessed 

611106 Version 

Employ,ee's execution 
on the and subject to 

Joule Inc. 

delivery of this agreement, Joule does 
provisions, set forth above. 
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MASXP-20070813 

doriss 

File Date 11/19/2009 

Status Date 03/01/2010 

Origin 

Track 

1 - Complaint 

F - Fast track 

Service 
Served By 
Filed By 
Heard By 

Plaintiff 
Joule, Inc 

Active 11/19/2009 

Plaintiff 

0211712010 

Joule Technical Staffing, Inc 
Active 11/19/2009 

case01 293101 Y y y Y Y Y 

Commonwealth of Massachusetts 
SUFFOLK SUPERIOR COURT 

Case Summary 

Status 

Session 

Civil Docket 

SUCV2009-04929 
Joule. Inc et al v Simmons 

Needs review for answers (acneansw) 

A - Civil A, 3 Pemberton Sq, Boston 

Case Type D99 - Misc equitable remedy 

Lead Case Jury Trial No. 

Answer Rule12119/:!O 
03119/201 () 

03/19/2010 041181201 () 
05/18/201 () 

Rule 15 Discovery Rule 56 
03/19/2010 09/15/2010 10/15/2010 
04/18/2010 11/14/2010 
05/18/2010 

Private Counsel 554843 
Herbert L Holtz .. 
Holtz & Reed LLP 
1 Bowdoin Square 
Boston, MA 02114 
Phone: 617-i'20-0501 
Fax: 617-37Ei-5700 
Active 11/1912009 Notify 

Private Counsel 656497 
Eugene J Sullivan, II I 
Holtz & Reed LLP 
One Bowdoin Sq. 
Boston, MA 02114 
Phone: 617 -i'20-0501 
Fax: 
Active 11/19/2009 Notify 

Private Counsel 672611 
Kate J Levy 
Holtz & Reed LLP 
One Bowdoin Square 
Boston, MA 02114 
Phone: 617-j'20-0501 
Active 11/19J2009 Notify 

Private Counsel 554843 
Herbert L Holtz 
Holtz & Reed LLP 
1 Bowdoin Square 
Boston, MA 02114 
Phone: 617-i'20-0501 
Fax:617-37~~5700 
Active 11/19J2009 Notify 

Final PTe 

03/14/2011 

03/18/2010 

03:24 PM 

Judgment 

0911012011 
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MASXP-20070813 
. doriss 

Plaintiff 
John G Wellman 
Active 1111 9/2009 

Plaintiff 
Kristin Motta Zwickau 
Active 11/19/2009 

Plaintiff 
Kari Burke 
Active 11/19/2009 

Defendant 
Randi Simmons 
Served: 11/19/2009 
Answered: 1211012009 
Answered 1212912009 

case01 293101 Y Y Y Y Y Y 

Commolllwealth of Massachusetts 
SUFFOLK SUPERIOR COURT 

Case Summary 
Civil Docket 

SUCV2009-04929 
Joule Inc et al v Simmons 

*** See Attorney Information Above *** 

*** See Attorney Information Above *** 

. *** See Attorney Information Above *** 

Private Counsel 639976 
Barbara A Robb 
Shilepsky O'Connell Casey Hartley Michon 
Yelen LLP 
1 Financial Center 
15th Floor 
Boston, MA 02111 
Phone: 617-723-8000 
Active 1211112009 Notify 

Private Counsel 555766 
Lawrence J Casey 
Shilepsky O'Connell Casey Hartley Michon 
Yelen LLP 
One Financial Center 
15th Floor 
Boston, MA 02111-2898 
Phone: 617-J23-8000 
Fax: 617-447-2800 
Active 12111/2009 Notify 

Private Counsel 672696 
Andrew P Hanson 
Shilepsky O'Connell Casey Hartley Michon 
Yelen LLP 
1 Financial Center 
15th Floor 
Boston, MA 02111 
Phone: 617-'723-8000 
Active 12121.12009 Notify 

03/18/2010 

03:24 PM 
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MASXP-20070813 
doriss 

Defendant/intervenor 
MCAD 

Active 12123/2009 

Date Paper 
11/19/2009 1.0 

11/19/2009 

11/19/2009 2.0 

11/19/2009 3.0 

11/19/2009 4.0 

11/19/2009 

11/19/2009 5.0 

11/27/2009 6.0 

11/30/2009 7.0 

1210412009 

12110/2009 8.0 

12118/2009 9.0 

12123/2009 10.0 

12129/2009 11.0 

01/08/2010 

P1/25/2010 12.0 

case01 293101 y Y y Y Y Y 

Commonwealth of Massachusetts 
SUFFOLK SUPERIOR COURT 

Case Summary 
Civil Docket 

SiUCV2009-04929 
Joule" Inc et al v Simmons 

Text 

Complaint filed 

Origin 1, Type 099, Track F. 

Civil action cover sheet filed (N/A) 

Plaintiff Joule, Inc's MOTION for Short Order of Notice 

Plaintiff Joule, Inc's MOTION to enforce an Arbitrtion Agreement 

under federal Arbitration Act & Massachusetts Arbitration Act 

Summons and order of notice issUl~d; retumable, Wednesday in Ctrm. 

304,A session on December 9, 2009 at 2:00pm to show cause Moton to 

enforce ArbitrationAgreement (ConnollY,J) Summons & order of notice 

issued See P#1 

Plaintiff Joule, Inc's MOTION for appointment of Quick Serv as 

special process server Allowed (Hogan,J) 

Commonwealth of Massachusetts Commission against Disrrirnination's 

MOTION to Intervene as defendant (w/o/opposition) & request for an 

opposition to the plffs' motion to compel arbitration. 

Assented to motion for enlargemtent of time to file opposition to 

plffs motion to compel Arbitration and to continue the hearing on 

plffs motion to compel Arbitration 8, Alloed (Connelly,J) N toict~ sent 

11/27/09 (entered 11/25109) 

Motion (P#8) Denied without prejudice under rI,Jle 9A (Mclntyra,J) 

Notice sent 1213/09 (entered 12121(9) 

ANSWER: Randi Simmons(Defenciant) 

Opposition to Plaintiffs' motion to enforce and abritration agre,ament 

under Federal Arbitration Act and Massachusetts Arbitration Act filed 

by Randi Simmons 

The Massachusetts Commission against Discrimination's emergency 

MOTION to intervene and request to file an opposition to the plffs' 

motion to compel arbitration, filed em 1214/09 & ALLOWED in full on 

12118/09. rrhomas Connolly, Justice) notices mailed 121221ml 

Affidavit of compliance by Eugene J Sullivan, III with proof of 

service of complaint re: Randi Simmons (Summons & order oJ Notice 

accepted by Barbara Robb dated 11/19/09 

Motion (P#4) DENIED All proceedings in this case are stayed pending 

the resolution of the proceedings before the MCAD (Paul E. Troy, 

Justice) Notices mailed 11712010 (Emtered 1171101) 

Plaintiff Joule, Inc, Joule Technical Staffing, Inc, John G Wellman, 

Kristin Motta Zwickau, Karl Burke's; notice of appeal 

03/18/2010 

03:24 PM 

.. 
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MASXP-20070813 

. doriss 

Date Paper 

P1/25/2010 

P1/25/2010 

02111/2010 13.0 

03/01/2010 

03/04/2010 

Session 

Commonwealth of Massachusdts 
SUFFOLK SUPERIOR COURT 

Case Summary 

Text 

Civil Docket 

S UCV2009-04929 
Joule, Inc et al v Simmons 

Notice to Justice Thomas Connolly of the filing of Notice of Appeal 

Notice of service of the filing of Notice of Appeal to: Herbert L. 
Holtz, Esquire, Eugene J. Sullivan, III, Esquire, Kate J . Levy, 

Esquire, Holtz & Reed LLP; Barbam A. Robb, Esquire, Lawrence J. 

Casey, Esquire, Andrew P. Hanson, Esquire, Shilepsky, O'Connell, 

Casey, Hartley, Michon & Yelen LLP 

Plaintiff's Attorney Eugene J. Sullivan, III Letter received that the 

transcripts are not being ordered for the appellate record 

Case status changed to 'Needs review for answers' at service deadline 

review 

Notice of assembly of reocrd on Appeal 

Event Result Date 
12109/2009 Civil A, 3 Pemberton Sq, Boston Motion/Hearing: arbitrator's awrd Event not held-req of Defendant 

01/05/2010 Civil A, 3 Pemberton Sq, Boston 

case01 293101 yyyyyy 

Motion to Enforce Arbitrator's Award 
Motion/Hearing: arbitrator's awrd Event held as scheduled 

Motion to Enforce Arbitrator's Award. Case is stayed. See order on #4 

.eERES'I ~ IlND£EMlr-V 0I't 

3·· ~~/- f5:-lb-,.~-,:;:; .. . _.liIATTIlli 

FOREGOING DOCUI!AENT IS A FUl.L, 
TRUE AND CORREtIT COpy OF THIi: 
ORIGINAL ON FILE IN r.N OFFK:E, 
AND IN MY LEGAL GUSTOOV. 

MICHAEL JOSfiPH DONOVAN 
~~~r ~AGISTRATE 

~
UffO}!kSUPERlOR CNIL C 
EPA 'MENTOF lET 

~ / ....... ' ' 

'J55~r/~ 

03/18/2010 

03:24 PM 
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.0:.1 

-IA rt.. 
+ 1.+1. 

5S 

) 
) 

INC., JOHN G. WELLM.A.N, ) 
KRISTIN MorrA ZWICKAU, ) 
~dKARI ) 

Plaintiffs, ." 

v. 

RANDI SIMMONS, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Acti.on No. 

Simmons is a former employee of Plaintiff JOllie, Inc. 

at Joule, an arbitration agf(:;ement. 

"I hereby understand and agree that 

[and] and 

employment [J without limitation, 

bmclmg arbitration." 

2009, Simmons filed a charge 

"'"5UU.'" Joule, Inc. and the Plaintiffs in 

("MeAD"). UL."U-UV1.L;;' not 

Joule, Inc. or the other through 

- 1 -

.ELt _ 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of 
the foregoing Application for Direct Appellate Review 
and supporting Appendix were served on Herbert L. 
Hol tz, counsel for Appi~llants, at Holtz & Reed, LLP, 
One Bowdoin Square, Boston, MA 02114, and Barbara A. 
Robb, Shilepsky O'Connell Hartley Casey Michon Yelen 
Robb LLP, One Financial Center, 15th Floor Boston, MA 
02111-2688 by first class mail on this first day of 
April 2010. 
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