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~ssuss P~SSEN~SD 

The plea judge p r operly rejec~ed t~e defenda~~rs 

claim tha~ his guilty plea s~ould be vacated 

becau se he was no~ : - ~ ~nI o rmeu of h is notification 

r~ght under the Vienna Convention , where the 

treaty does not ~rovide for vacatur of an 

otherwise valid guilty p lea as a remedy for a 

vio l ation ; this Court ha s held , ~ n analogous 

ci rcumstances, that the treaty does not provide 

f o r suppression as a remedy f or a violation ; and 

even if vacatur i s an available remedy, I t would 

no~ be appropriate here because the defendant did 

no t show he wa s pre judiced . 

II . The plea judge acted within his discretion in 

rejecting th e defenda nt ' s cl a im that he was not 

provided an interpreter if h e needed one , whe re: 

one docket s heet had a notation that a n 

interprete r was required, and according t o ~ne 

clerk ' s of fice an interpreLer is appointed if the 

do cket ref lects one is needed; interpreters are 

available in the c00rthouse ; the judge had a 

"prac~ice " of providing interpreters in 

appropriate cases ; and he would not h a ve accepted 



a plea u~le ss h e was cQnfident tha~ ~he de fendan~ 

unders~Qod ~he proceedings. 

STATEMENT OF THE CAS El 

This is the defendant's appeal from the denia l of 

his mot i o n to vacate h is guilty pl ea in wh ich h e 

c la imed ~hat he was en~itled to vacatur because the 

pol ice d id no t inform h im of his "rights " under t h e 

Vie:l.na COr-.i\lent i on " to h a v e h is con s ula t e info rmed 

his arrest"2 (S .R. 17 ) , and that his plea was not 

kn ow i n g a nd i n telligent because h e need ed , but did no~ 

have , an interpreter. 

Rec o rd references are: reco rd appendix (R . ) ; 
suppl eme ntal record appendix (S.R. ); motion to 
vacate heari ng tr a nscript (Tr . l ; d efendant ' s brief 
(D.Br. ) . Some papers in t h e r e cord appendix were 
cut: of f i;"1 photocopying , so 'the Commonwealth h as 
reproduced it in i~ s entirety in ~he supplemental 
reco rd appe nd ix. This brief cites both appendices . 

2 As de scribed more full y at pp. 1 7- 21 , under Arti cle 
36 of the treaty , an arrestee mu st be i n formed that , 
on h is request, arresting author ities will inform his 
consulate of his arrest. Commonwealth v . Diemer, 57 
Mass. App . Ct. 677 , 68 1 (2 0 0 3 ) , c er t . d enied , 54 0 C . S . 
1150 (2004 ) , q uo t ing Un ited St a te s v . Emu e qbun am, 268 
F.3d 37 7, 388 (6th Cir. 200 1) . In his motion and 
brief, the defendant equates this obligation on the 
police wit h individually-enfo rceable "rights ," see 
S.R. 17 ; D. Br . at 6 , e ven t hough this Court, i n 
Diemer , adopt e d the " most p opul ar" "approach " amon g 
jurisdictions , and expre ssly decl ine d t o answe r 
whether the treat:y granted "rights," "leapfrogg ing" 
i n stead t o " considerati on o f t h e remedy , or lac k 
t he re o f, f or a viol ati on ." 57 Ma ss. App . Ct . at 685 -
687. 
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O~ J a nua r y 2 9 , 2003, a complaint iss u e d i~ 

Lawre n ce Jistric~ Cour~, charging ~h e defendan~, 

.;ma u r y Gautreaux , wi t h p8ssession of a class _7:." 

substance with intent to dis~ribute and a schoo l zone 

viol ati or. (No . Cl3l9C?.498 ) (R . 1 ; S . R . l ) . He filed a 

moti on to s u ppress which, foll ow ing a n evidenti ary 

hearing , was al lowe d in part a nd denied in part 

(Ostracn , J . ) (R . 6 ; S . R . 2 , IS ) . 

On June 2 , 2003, whi le t h e first complain~ wa s 

pendi~g , another complai~t issued i n Lawrence Dist ri c~ 

Court, chargi ng the defendant with assault and bat tery 

(No . 0318CR37 02 ) (R . 2 ; S . R . 4 ) . And o n July 23 , 

20 03 , a third complaint issue d i~ Lawr enc e District 

Court , charging h i m with viola ~ing a 2 0 9A o r de r, 

assa u l t a nd bat tery, a nd ~ hreateLi :Hj :' 0 comIni t a crime 

(No . 0318CR 4 983 ) (R. 3 ; S.R. 7 ) . 

On August 27 , 20 0 3 , h e pl e d guilty to all c f 

these char ges, except: the charge of possessi o n with 

i n:.ent to di str ibute h eroin (No . 0 319CR498 ) was 

reduced to simple p os sessioD; the threats cha rge (N8. 

0 31BCR4983 ) was filed with h is c o nsent ; and the school 

zone charge (No . 031 9CR49 8) wa s dismissed (Br ennaD , 

T \ 
J. / (R . 1 , 2 , 3 ; S . R . 1 , 4 , 7 ) . He recei-Jed a n 
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eleven- month susoended se~~ence and eighteen months 

proba .. ti Jn ( K. 1, L-, 3 ; S .. R . 1, ~ , 7 ) . 3 

On o r about Feb~uary 6 , 2009 , ~ he filed a motio~ 

to vacate his guilty plea on No . 0319CR498 ,5 raising 

tVIO claims: at ~ime o r his arrest and subsequent pl ea 

hearing in 2 00 3 , he was not given notice of his righ~ 

under Article 36 ~o have his consulate notified of his 

arrest and deten~i on; an d he did no t unde~stand the 

alien warnings because he did no~ have an interpreter 

at the plea hearing (R . 12 - 13; S . R. 17 - 18 , 25) .I:;.long 

wit h hi s moti on , h e filed a suppo rt ing memoran dum , his 

own affidavit, and affidavits f~om his plea counsel 

and his appellate oounsel (R . 7 - 13 ; S. R. 17 -24 ) . 

3 On page 2 of his brief, the defendant states tha t he 
was sentenced to 60 days for the 209A v i olation , but 
this does not appear on ~he docket . See R. 3 ; S . R . 7 . 

4 The mot i on is dated February 6 , 2 009 , but was not 
docketed (R . 12; S . R . 17 - 18 ) . 

5 The mot ion and a ccompanyin g affidavits reference onl y 
No . 0318CR498 ; the supporting memorandum references 
Nos . 0318CR493 and 03l8CR3702 (R . 7 - 13 ; S . R. 17 - 18 , 
1 9 , 2 0- 24) . On or about August 10, 200 9, the 
defendant moved to amend the notice o f appeal to 
include No s. 0 318CR3702 and 0318CR4983 on the ground 
~ hat all th r ee c as es were ~ he subj e ct o f the 
underlying motion (R . 1 5 ; S . R . 27 ) . The motion to 
amend was all owed on August 26, 2009 (R . 15 , S . R . 17 ) 

4 



On March 24, 2009, the plea j~dge held a non-

evidentiary hearing 6 and the motion orally and 

in a margin endorsement (R. 12; S.R. 17; Tr. 19-20) 

On March 27, 2009, the defendant filed a timely 

notice of appeal (R. 14; S.R. 26) The case was 

docketed in this Court on September 8, 2009. 6 

T The Defendant's Guilty Plea 

On August 27, 2003, the defendant pled guilty to: 

a lesser charge of simple possession of a class A 

substance; the related school zone count was dismissed 

(No. 0319CR498) (R. 1; S.R. 1); domestic assault and 

battery (No. 0318CR370) (R. 2; S.R. 4); and violation 

of a 209A order and assault and battery; the threats 

The defendant did not request an evidentiary hearing 
in his motion or at the hearing (R. 12-13; S.R. 17-18; 
Tr. 1-21). 

7 T[le no-:ice of 
to include Nos. 
this brief. 

appeal was 
0318CR3702 

amended on August 26, 2009 
and 03184983. 

8 On page 5 of his brief, the defendant states, withoGt 
citation, that he was notified to appear for removal 
proceedings on July 8, 2008 as a result of his 
"convictions"; he received an order of deportation on 
February 4, 2009; and he has since been deported. The 
C:OITL1'T1C:Dweal th disputes 8r:ly~ trlat the 
heroin possession conviction only. 

notice \\725 for 

9 The recitation of facts relates only to the 
defendant's new trial motion. The facts of the 
underlying plea are neither available nor relevant 
the appellate issGe. 
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COU:YC 'y..'as filed (No. 0313C~498) (:c<. 3; S.P" 7). He 

received a~ eleven mo~~h susDended sentence, with 

eighteen months probation (~. 1, 2, 3; s.~. 1, 4, 7) 

Thereafter, and likely in accordance with the 

applicable retention rule, the recording of 

proceeding was des~royed (Tr. 1/5). 

....... 1-, .-.. 
L!-l>:::: 

of the District Courts of Massachusetts 211 (A) (4) 

(1988) (requiring preservation of recordings of guil~y 

Dlp~ heari~gs for two and one half years). 

Even so, six court documents exis~ that reflect 

what occurred on the date of the plea: 1) the three 

docket sheets (~. 1, 2, 3; S.R. 1, 4, ;); and 2) the 

three "TENDER OF PLEA O~ ADMISSION WAIVE~ OF RIGHTS" 

Iorrns i.e., ~he standardized form required to be 

utilized when a defendant tenaers a plea ("Rule 4(c) 

form" ) ( S . ~ . 9 - 1 0 , 11 - 12 , 1 3 - 1 4) . ~ 0 See Dis t ric t / 

Municipal Courts Rules of Criminal Procedure 4 (c) (A 

"tender of plea . shall be set forth on the form 

promulgated therefore the Chief Justice of the 

District Court"). 

On Nc. 0312CR498, the box marked "Interpreter 

Required (language)" is checked and the handwritten 

~o These forms show that the plea terms on Nos. 
0318CR498 and 031BCR4983 were agreed upon and on No. 
0318C~3702 were disparate (S.R. 9-14). 
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wo ~a , " Spani sh ," appea~s i nside ( ~ . 1; S . ? 1) . T:-:'is 

b ox o n the c~ner tw o ( lat e~) d ockets, Nos. 0 31S C?3 70 2 

a nd 0 318C~4983 , is not checked and nothing is writt e n 

ins~ de t h e box ( ? . 2 , .5 ; S . ? . 4 , 7) On all three 

d ocke ts, the " DI SPOSI TION METHOD & JUDGE" bo x is 

marked " 8/27/03 Brennan , " the " DISPOSITION METHOD " is 

check - marked next to : " Gu il ty Plea o r .~dmiss icn to 

S ~ffi ci en t Facts a ccepted a fter c oll oquy and 27 8 § 29 D 

warni ng , " and th e phra se "278 §29D warning" i s circled 

(R . 3; S . R . 1 , 4 , 7 ) . 

Ac cerdin g to the Rul e 4 (c ) forms for No s. 

03 18CR4 98 and 03 18CR4983 , ll t h e judge accepted the plea 

as f811 ows : 

"The Cou ~t 0 ACC EPT S the tendered Plea or 
Admission on defendant ' s terms set forth i n 
Section I , and will impose sentence in 
accordan ce wit h said terms, sub j ect t o 
submission of defenda nt ' s written WAIVER 
(see Section I V en re v erse o f this f o rm ) , a 
completi on ef the required o ral COLLOQU Y, a 
determination that there is a FACTUAL BASIS 
f or the Plea or Jl.dmission , and not ice of 
.~L lEN E I G H T S /I 

(S . R . 9 , 1 -:; , . 
......) I , (capitalizati on a s in original ) . Th e 

cognate section ("Section II" ) on the Eule 4 (c ) form 

: or N8. 03 18CR37 02 is not c hec k-mar ked (S. ? 11 ) . 

~l On ly the Rule 4 (c ) form for No . 0318C R3702 was 
attached to the new ~rial moti on , even th ough the 
other Rule 4 (c ) f erms are in the clerk ' s papers ; all 
f o r ms are at S . R . 9 - 14 . 
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R2Lhe::::-, ~here ::"s a checkm2rk in "SECTION III" th2t t:-,e 

p~ea was rejected as follows: 

"The Court 0 REJECTS Lhe defendant's 
dispositional terms set forth above and, in 
accordance with Mass. R. C::::-irn. P. 12 (e) 
has set fo::::-th to the defend2nt the 
dispositional terms ::"t would find 
acceptable, to wit:" 

(;::, \! 
.., "-, t' ; 

wiLh the following notation directly underneath: 

"Ct will Impose Com..rn's recom 3re",1an J 8/27/03" 

(S.R. 11) (capitalization as in original). The 

Rule 4 (c) forms are dated and 2re signed by Judge 

3rennan (S.R. 9, 11, 13), and, because the plea 

was rejecLed on No. 0318CR3702, the defendant's 

plea counsel also signed that form (S. R. 11). 

The defend2nt signed the ::::-everse side of 

each form, 2cknowledging his understanding of Lhe 

irmnigr2Lion w2::::-ninas listed in the st2tute: 

"I unde::::-stand that if I 2m not a citizen of 
the Uni-ced States, conviction of this 
offense may have the consequences of 
deportation, exclusion from adlnission to the 
UniLed SLates or den::"al of naturalization, 
pursuan-c to Lhe laws of the United SLates" 

(S.R. 10, 12, 14). His plea counsel signed a 

certificate, 2S well: 

\\~s req'Jired 
certify th2L 
defend2nt in 
the defendant 

by G.L. c. 218, § 26A, 
as legal counsel to the 
Lhis case, I h2ve explained to 

the above-stated provisions of 
12w reg2rding the defendant's waiver of jury 
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trial and 
de fe:1da :--lt 

other r~ghts so as tc e~able the 
to tender 
admission 

a:1d vo2. '.ln:.arily" 

his or her - ~ ple3 Dr 
i:1 tell i;; er:. t l jr 

(S . R . " n 
..L 'J , 12 , 1':; ) . Bo:.h signatures are dated 

(except on No . 0 31 8CR4983 , where th e defe :1dant 's 

Finall y , Judge Brennan ce rtified :. ha t he 

"addressed the defendant directly in ope~ court," 

as follo ws: 

_ furt her cer~ify that the defendant was 
informed and advised that if he o r she is 
~ot a citiZen c f ~he United States, a 
convi ctio~ of the o ffen se wi~h which he o r 
she was charged may have :.he conseq~ences of 
deportation , exclusion from a~~issi on t o the 
United States , or denial of naturalization , 
pursuant to the l aw s of the Uni ted State s" 

(S . R . 10 , 12 , 14 ) . The signature is dated ( S . R . 

10 , 12 , 

II. The Defendant ' s New Trial Moti on , 
Memorandum , 13 Suppo rting Affidavits , and 
Additional Sxhibits 

A. New Tr ial Motio n and Ac company ing Memora ndum 

On or about February 6 , 2 00 9 , the defendan:. filed 

a ~ule 30(b ) motion, an accompanying memo randum , 

T''- 0 ll ~ omissi o n of the date is o f no cO:1sequence 0:1 
appeal . 

13 The defendant 's brief r e peats the argume nt made in 
his memorandum . So, in the i n terests of brevity , only 
the first page of t h e memorandum is reproduced in the 
supplemental record appendix (S . R . 19) . 
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exhibits, and affidavi~s from p~ea counsel, appella~e 

counsel, and himself R. ,......., ...., -.. .,--, ......... 

/-.15; .:J.r<\._ 17-24). 

mo~ion ·was ~riggered by irmnigration consequences, 

namely removal proceedings arising from the conviction 

for heroin possession (No. 0318CR498) (R. 7-9, 

5.8.. 17-18, 20-22). 

In his motion and accompanying memorandum, he 

claimed that as a foreign national he was entitled to 

~notice of his right to have his consula~e informed of 

l1lS arrest," pursuant to A~rtic1e 36 (1) (c) of tr:.e 

Vienna Ccnven~ion, and he was never so notified (R. 

12-13; S.R. 17-18, 19). He also claimed that at the 

time of his plea he required ~he services cf an 

interpreter, but none was present, thereby 

inva1ida~ing his plea (R. 12-13; 5.8.. 17-18, ., ("\ \ 
~::J) • 

B. Supporting Affidavi~s 

The defendant's affidavit, states the following: 

he was born in the Dominican 8.epublic and lived in the 

United S~ates since 1994; he attended Lawrence Dublic 

schools for four years, but the schools were bilingual 

and he comnmnicated with his teachers "primarily in 

Spanish"; during freshman year, he took, and passed, a 

first level English language course, but never went 

any further; he never became "fluent" in English; he 

10 



was arrested on January 23 , 2 003 , J~n e ~, 2003 , and 

Jul y 22, 20 0 3 , and never received no~ ice o f his -- ~ ,""}"--'-........ ':J ... ..c ...... 

to have hi s consulate notified of hi s arrests ; his 

bil ingual cellmate "helped" him communicat e wit h hi s 

plea counse l; he was under the impression th a~ he 

would not be s ubj ect to depo r t ati on if h e pled gu i l t y 

and his pl ea co~nsel said h e would ob~ ain a sente n ce 

of "less ~han one year to avoid any imrnigratio:1 

consequences"; the p lea judge rea d him his alien 

right s from ~he g r een s heet but he "did net unde rst a nd 

what the judge was saying" and no interpreter was 

present ; duri ng the plea, h e " could see that the judge 

was reading fr om the green sheet t hat [he ] had signed 

an d answered yes at ~he appropria~e times"; he bec ame 

a wa re o f h is ri gh t to consulate notice when h e was 

arrested on May 26 , 2008 , and "overhear[d] one o fficer 

a sk another offi cer i f an yon e had fa xed n oti ce to 

[his] c onsu late" ; and he wa s de~ained for deportati on 

" on o r a bout July 1 0 , 20C8 " (R . 7 - 9 ; S .R. 20 - 22 ) . 

Pl ea counsel's affidavi~ states the fol_owing: he 

represen~ed t h e d efenda nt "between January 29 , 2 00 3 

and Augu st 27 , 2003 "; he r eca lls that the de fe ndan t 

" spoke some broke English, but preferred and 

co~~unicated best i n his nat i ve languag e Spanish" ; he 

1 1 



~epresented the defend ant at a sJ8pression ~earin g 

which was p a rtia ll y al l owed o n ~h e bas is tha t ~he 

defenda~t had not received his Miranda ~2rni~gs i n 

Spa!1ish b",; t he does not remember if a n int.erp~eter was 

p resent at t ha t heari ng; he d oes not r emembe r "whet he r 

there was an interpreter at t h e plea hearing ; and "t o 

[his ] knowledge the defendant d id not receive notice 

o f hi s righ~ to consular noti ce p ur suant to Ar~icl e 

36 ( 1 ) (c ) o f the Vier:na Conventi on of Cor: s u lar Notice" 

(R . 11; S . R . 23 ) . 

Appel la te c ounse l's af fi davi t stat es the 

following : Lawr ence police department informed her 

they h a d no record of not ifying the defendant of h is 

r ight s under the Vienna Conve n ti on; the de f end ant 's 

plea c ounsel ir:formed her that h e had no knowledge of 

the defendant being advised of hi s ri ghts under the 

Vier:n a Convention; and, as for th e c l e rk' s o ff ice 's 

regular practice in appointing i n terpreters , t hat 

o ffice info rme d her that if the docke t. s h eet re f lects 

t ha t a n inte rpre te r i s n eeded or if a d ef endan t as ks 

one , then one is app o i nt e d , there is always an 

i n terpreter in two of the court r ooms and they are sent 

t o o ther cou rtro oms a s n eeded, but she wa s n ot abl e to 

12 



c onfirm th i s with the i~terpreter 's office because h e r 

mes sage was no t ret~rned (R. 1U; S.R. 24) . 

C . Additional 2xhibits 

Also accompanyi n g the defendant ' s moti on was the 

motion to suppress and supporting affidavit on No . 

031 8CR498 ( rC 6 , 7; S . R . 1 5 , 16) ; and dockets fo r his 

arrests i n two unre lated cases i n 2 006 and 2008 (Nos. 

0619CR0 02756 and 0818CR003528 ) (R . 4 , 5 ; S . R . 30, 

31 ) . l~ 

In his motion to suppress , he claimed ~ha~ he was 

inter r ogated without hav i ng f i rst been advis ed o f his 

" so - called Miranda rights" (R . 6 ; S . R . 15 ) . In his 

supporting affidavit , he said that he was questioned 

before his l'1 iranda rights were administered a:!.d that 

he did not ans wer an y quest i ons volun tarily , but h e 

never c l aimed t hat he had problems u nderstanding 

English (R . 6 , 7 ; S . R. 15 , 16 ) . After an evidentiary 

hearing , at whic h he was represented by his plea 

14 The defendant als o filed the follow ing papers with 
his mot i on : t he incident repo r t , on No . 0318CR49 8; a 
fi nding o f i:!.dig enc y form on No . 0 31 8CR3702 ; a find i ng 
of indigency form and a motion to revise and revoke 
with supporting affidavit (from plea counsel ) on No . 
03 1 8CR4983 ; and the defendant ' s Board o f Probation 
Rec o rd. These papers have not been reproduc e d i n 
e ither the record appendix or the supplemental record 
a ppendix , as the y a re not relevant t o the motion o r 
the appel l ate issue. 
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counsel, Judge Ostrach denied the motion wit~ respect 

f :;url,j, but allowed it with respect 

the defendant's post-arrest statements, in relevant 

part 0::0 fellows: 

. I cannot find beyond reasonable doubt 
~ received Miranda warnings before his post-
arrest interrogation. Det. Burokas' 
testimony he read the rights in Spanish is 
contradicted by Get. Dube' [sic] 
recollection Burokas did not speak Spanish 
that night. Accordingly all post-arrest 
statements are suppressed. 
ctr .. er respects" 

(s. R. 15). 

Denied in all 

The docket from the defendant's 2006 arrest 

reflects that a Spanish interpreter was required (No. 

0618CR002756); the docket from the 2008 arrest does 

:lot (No. 0818CR003528) (R. 4, 5; S.R. 30, 31). 

III. The Hearing on the New Trial Motion 

At the hearing, the defendant argued that he was 

entitled to a new trial because the police did not 

advise him of his "rights" under the Vienna Convention 

and because there was no evidence that an interpreter 

was present as the plea hearing (Tr. 3-5). The 

defense counsel argued that the notation on the docket 

sheet on No. 0318CR498 about a Spanish interpreter 

showed o:lly that an interpreter was required, but not 

that one was provided, particularly since there was no 

14 



sU2h ~otation on the other two dockets (Tr. 5-6). She 

arguea tta~ the de~endant wo~ld ~ot have pled g~ilt~T 

he understood the immigration 20nseque~ces l'1'r 
\ - ........ 

6) . 

Conversely, the prose2~tor argued that a 

violation of the Vienna Convention did not 20nfer a 

rig~_t to a new trial (Tr. 11). She noted that in 

Commomvealth v. Diemer, 57 !'1ass. p"pp. Ct. 677 (2003), 

2ert denied, 540 u.S. 1150 (2004), this CCO..lrt declined 

to take a position as to whether the treaty 

established a~ enforceable right, but held that even 

if it did, s~ppression would not be the appropriate 

remedy (Tr. 11). She also argued that there was no 

reason to believe that the defenda~t did not have an 

interpre~er at the time of his plea had he needed one 

(Tr. 9-10). She asked the judge to "take ~otice of 

[his] customary practice" with regard to providing an 

interpreter i~ appropriate cases (Tr. 10). 

Judge Brennan denied the Dation with respect to 

both of t-he defendant-'s claims (Tr. 19-20). He denied 

the Article 36 claim because no Massachusetts case 

required vacatur of a guilty plea for a violation o~ 

the Vien~a Co~ventio~ (Tr. 19-20). And he denied the 

interpreter claim based on his "practice" of assuring 

15 



an interpreter was present if a d efendant needed one 

(Tr. r 
\:) f ! I 19-2' ). He added ~ja~ he wou~d not have 

ac cepted the plea had h e net been confiden~ that th e 

defendan~ ~nderstood the proceedings (J r . r 
0 , i , 

20 ) , and that , in a ny event , it would h a v e been 

"incumbent" defendant ' s plea counsel, who 

19 -

repre sented him on the motion to suppress , t o alert 

the court o f any need for a n interpreter (Tr. 15 - 16 , 

19 - 20) . In other words, ~he judge ru l ed tjat if t h p 

defenda nt had needed an interpre~ er, he had one . 

I . TH E PLEA JUDGE PROPERLY RULED THAT VACATING THE 
DEFENDANT ' S PLEA WAS NOT AN APPROPRIATE REMEDY 
FO~ A VIOLATION OF THE VIENNA CONVENT ! ON : THE 
T~EATY DOES NO~ PROVIDE T~IS REMEDY ; I N AN 
ANALOGOUS SITUATION , THIS COURT HAS EELD THAT 
SOPPRESSION IS NOT A REMEDY ; AN D, IN ANY EVENT, 
THE DEFENDAN T DIONOT SHOW THAT HE WAS PREJUDICED 
BY THE ALLEGED VIOLATION 

A mot i on to vacate a guilty plea pursuant to 

Mass . ~. Cr im . P . 30 (b) is considered as a motion for 

new ::rial . Commonwe a lth v . Pinqaro , 44 lvJa ss. F.pp . Ct. 

41, s8 (1997) . F.ppell ate courts review the decis ion 

on the motion "only to de t ermine whether there ha s 

been a significant error o f law or other abuse o f 

discreti on ." COffiIIlonwealtr: v . Perk i ns , 450 !Viass . 834 , 

16 



345 (2008), qu.otin;; :rorrt CC)rrnnonvle31t~~1 \7. i:;r2ce, 397 

~~2 S s. 3 3, 3 D 7 \ 19:36) . 

Here, the motion judge concluded, sub silentio, 

that ~he Vienna Convention was violated, but properly 

ruled that vacating the defendant's guilty plea was 

not an appropriate remedy for the violation tTr. 19-

20) . The Vienna Convention is a multilateral treaty 

that ~'governs the establishment of consular rela~ions 

between nations and defines the functions of a 

consulate. ' // Commonwealth v. Diemer, 57 IvJass. l-_pp. 

Ct. 677, 681 (2003), cert. denied, 540 u.s. 115) 

(2004), quoting United States v. Emuecbunam, 268 F.3d 

377, 388 (6t:h Cir. 2001). Article 36 0: the ~reaty 

provides that arrest:ing aut:horities must inform a 

foreign nat:ional that, on his request, they will 

inform his consulate of his arrest. Id. 

~[tJhe treaty is silent as t:o the remedy if this 

notification is not provided and the detainee is 

subsequently charged and convicted of a crime.// Id. 

at 682. ~Two issues arise in such a scenario. First, 

does the treaty confer an individual right that: 0 

detainee may pursue? If so, what is the remedy for a 

violation of that right:?// Id. 

17 



In Dieme= , this Court addressed these ~w o issues 

i n ~he cont e x t o f a supp res sion mo~i on . I:J .. 2t 62 5. 

j urisdi cti ons , ~he Court he ld tha~ i t nee d n ot dec ide 

whether the convention created individually 

e nforceab le rights, because even i f it did , 

suppress i on o f evidence was not a proper remed y f o r 

Id . at 68 5- 687 . The Cour~ appli ed ~ h e 

f ollowing analys is: firs t, no exp r ess language i n ~ he 

~reat y contemplated s upp ressi on ; second , at the time , 

n o o the r s ignatori es o f the convent ion "permitted" 

suppressi on a~ ~ remedy , a n d t wo si gnatori es h a d 

e xpress ly reject ed i t as a remedy ; and th ird, "eve n if 

s uppres si on we re a n appropriate remedy . 1-: wou l d 

not be a ppropriate , " absent a showing o f p r ej ud ice 

arising fr om t h e violation. Id. 

Ou r appellate courts have not addressed how 

Article 3 6 appli es to a mo t i on to v acate a guilty 

plea, but the di scussion in Diemer provides an apt 

a r.a l ogy . As is the case of a suppression mo tion , no 

provision i n the treaty a uthorizes , o r e v en 

c ontemp lat es , va ca tur of an otherwi se lawfu l gui l t y 

plea . See Vienna Conve nt i on o n Consular Re lation s and 

Op t i or". alP r o t 0 colon Dis put e s , 2 1 U. S . T . 7 7 (1 9 69) . 

18 



Second, it does ~o t appear that o t h er signa t o ~ies h ave 

2rovi ded vacatu~ as a remedy fo r a vi olation, and the 

defendan~ has ~ot iden tified any s uch signatories . 

See D. Br . aL 6- 13 . Third , e v en if vacatu r was an 

a ppropriate remedy , the defendant would have to show 

thaL he wa s p rejudiced by the violati on . ~ .c 
I......L . 

Comm:::m-wea lth v . Nolan, 19 IvJass . App. Ct . 491 , 497 -499 

(1985 ) (defendant not entitled to a new t ~ ial whe re he 

did not show Lhat he would not have pled guilty had he 

bee~ i~formed of J--' 111S intra - t~ial rights ) . 

StaLe court cas es fr om ac ross the country apply 

this same analysis to vacatur of a guilt y plea . See , 

e . g . , Jo seph v . State , 2009 WL 817849 , *9 (['1 i nn . App . 

2 009) (defendant was no t entitled to withdraw guilty 

ple a whe~e he could not show that he was prejudi ced bv 

violat i on of the Vienna Convent ion); State v . :Li 1.1, 

2008 WL 5340195 , *9 (Ohio App . 9th Dist ., 2008 ) 

(vaca t ur o f a guilt y plea is not the proper remedy f or 

the V ie,,-~a Convention ) ; PeoDle v . 

Ai bar, 2 0 0 6 WI, 2 9 1 8 2 1 8 , * 1- * 2 ( N . Y. S up . 2 0 0 6 ) 

(unreported dispo s ition ) (violat i on of Vienna 

Conventi o n is not a basis to vacate a guilty plea , an d 

even II it was , the defe~dant would have to show that 

he was pre judi ced by Lhe v i o lation ) . 
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Even ,- this Court were to c~nclude ~hat a new 

trial lS an appropriate remedy, ~he defendant was no~ 

entitled to it because he did demonstrate that he was 

prejudiced by the violation. See Nolan, supra, -+­cL 

497-499. He aoknowledges that he was advised of his 

ri;hts, includin; immigra::ion warnin;s (R. 7-9; S.R. 

20-22), and ::he docket sheets and Rule 4(c) forms bp~~ 

this out 2, 3; s. R. 1, Ll . , 7 , 9-14) . 

discussed in Argument II below, if he needed an 

interpreter, one was provided. See pp. 21-24 of this 

brief. His plea counsel, who represented him for 

months, including at a suppression hearing, negotiated 

an ex::remely favorable disposition -- one charge was 

reduced, one was dismissed, and one was filed, and the 

sentence was suspended (R. 1, ') L, 3; S. R. 1, 4, 7 ) 

In short, ~he defendant's plea was valid; any 

violation of ~he Vienna Convention provides no basis 

for a granting him a new trial. 

20 



, . THE 9 EFEN DANT'S C~AIM THAT HIS PLEA WAS NOT 
VO:UNTA~Y AND INTELLIGENT SECAUSE ~E DIJ NOT EAVE 
AN I NTE~PRETER WAS PROPERLY REJECTED WH ERE ONE 
JOCKE! NOTED THAT AN I NTERPRETER WAS REQUIRED , 
TEE JUDGE Hl'"D A "PK~CTICE" OF PROVIDING .L,.N 
I NTERPRETER IN APPROPRIATE CASES, AND IN ANY 
EVEN T , THE JU DGE WOULO NOT HAVE ACCEPTED THE 
GJ I:TY PLEAS HAD HE NOT 3EEN CONFIDENT THAT THE 
OE FENDANT UNDERSTOOD TH E PROCEE DINGS . 

The decision to appoint an interpreter rests wi~h 

the trial judge . Mass. R . Cr im. P. 41; G.L. c . 26 2, § 

32 . Here , the defendant claims his ability to 

uClders"Cand and communicate in EY'.gl ish required an 

i~terpreter , but "C hat non e was appointed (R . 7-9 , 12 ; 

S.R. 17-:2. 8 , 20 -22). Thus, he claims, his plea was no"C 

knowing and volun"Car y . (R . 7 - 9 , 1 2; S . R . 17 - 18 , 20 -

22 ) . The judge properly r ejected "C his claim : by "Che 

~otation on o~e docket , t h e court was , at a n i nirnum , 

awar e o f the ~eed for a Spa n ish interpreter, the j~dge 

had a "practice " of appo inting one in appropriate 

cases , and ne would not h a ve accepted the guilty p leas 

had there b een any COClcern about the defendant ' s 

abili ty to eY'."Cer a plea know iY'.gly and intell i gently . 

See R. 1; S .P . . 1; Tr. 6 , 7,1 9 -20. 

In the first place , the docke t f or No . 0318C R493 

shows that a Snanish interpreter was appointed , o r at 

the v ery least, that the court knew of the defenda~t ' s 

nee d for a Spanish interpre ter (R. 1; S . R . 1 ) . The 
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defendant pled gu!:ty t8 ~~ree differen~ c8mp:aints in 

the same pr8ceeding, S2· i-c is inconsequential ..;.- "~ --..!­
L-l':'a. '_ 

docket sheets for two of th8se cases d8 n8t bear the 

notation abou~ an in~erpreter. See 2,,_ 1, 2, 3; S.R. 

l 
.J- , 4, I • And apart from the docket shee~s, the court 

would have been aware of any need for an interpreter 

because ~here was a suppression hearing at which the 

defendant testified. 

Furtherm8re, the judge was aware of his 

obliga~ion ~8 conduc~ a probing inquiry during 

colloquy - he used the "green sheet" ~o inform the 

defendan~ of his immigration warnings, for example, 

and the defendant does not allege any omission or 

deficiency In the proceedings (R. 7-9; S.R. 20-22) 

To this end, the judge had a "practice" of appointing 

an interpreter in appropriate cases. (Tr. 6, 7 19-

20) . Such interpreters were readily available in ~he 

courthouse and were moved from session to session as 

~he need arose, accordlng to the clerk (R. 10; S.R. 

2 4; T r. 5 - 6) . 

Had an in~erDreter been necessary, but not 

provided, ~he defense counsel als8 w8uld certainly 
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h a v e brought thi s c o the court ' s a tt entio~ . - ~ As f ar 

as can be g l eaned fr om h is affidavit, he d i d no~, 

ei ther because ther e were ~o di f fi c u l ties wi th the 

defe~dant ' s ability to understand E~glish o r , more 

likely , ~here was an interpreter . Indeed , he attested 

o~l y that t he defendan~ spoke "broken E~g li sh ,U a nd 

preferred to comllluni cate i n Spanish, but :-: e d i d no -: 

claim any difficulty i n communicating -with the 

defendant in English and did not endo rse t h e 

defendant ' s cla i m that h is cellmat e " heloed u them 

com.i'llUn i cate (S . 11; S. S . 23) . P'"nd, in any even-: , the 

judge would not have accepted the plea un less the 

defendant unders~ood the proceedings (? 7 - 8 , 11 ; S . ? 

20 - 22, 23 ; Tr . 6 , I, 1 9- 2 0) . On th i s record , the 

defe n dan c has not es tabli shed any abuse o f discre tion 

in the Court ' s concl us i on tha t ~he plea proceeding 

comported with constitutional and s~atut ory 

requireme!1ts . 

~ ~ As the judge explai ned , he expected the d efense 
counsel to bring a ny language issues to his attention 
(Tr. 15 , 1 9- 20) . 

?-:> _ J 



F8~ the f8regoing reaS8ns, ~ne den~al of ~ne 

defendant's Rule 30(b) m8tion sh8uld be affirmed. 

Lsarch, 2010 

FOR T~E COMMONWEALTH: 

JONATHAN W. BLODGETT 
DISTRICT ATTORNEY 
FOR THE EASTERN DISTRICT 

T]'."?~n. L. 3 Ln.CKM]'.J\) 
ASSISTANT DIS~RICT ATTORNEY 
Ten Federal St~eet 
Salem, Massachusetts 01970 
978-74:;'-6610 (ext. 5(24) 
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--> f-, ~;: M1.A.L'RY GEAUTREAUX 

MOTION TO SIJPPRESS EvWENCE 
OBTAThTED FROM W ARR..6J'iiLESS SEARCH 

"-'" ...., ,j~ 
If 0..{ 

-l~ ~ 
j 

-; --J'I~ 
'J r----

NOW COMES THE DEFE~u".;NT in the above-entitled matter and hereby respectfully ~.~ J 
moves this Honorable Court, pursuant to Rule 13 of the Massachusetts Rules of Criminal ~\i <' 
Procedure, to suppress as evidence against him any and all items seized, including but not limite~ ..... ~ (~ 
to alleged money, the alleged 2 bags of heroin from the front compartment floor, as well as the iL;- J 

other alleged 3 bags of heroL.D alleged to have been taken from the vehicle, as a result of the J:S ~ ~ 
warrantless search and seizure which took place on or about January 28,2003. The Defendant ~ v 
further mov~s to suppress any statements alle~e~y made by him. (See statements referenced L"'1 -.....;, --.., l-; 
attached police report). As grounds therefor, It IS stated: .~ - J-"' 

-:::s- '\ ./"\ , _.,s 

1. 
2. 
3. 
4. 
5. 
6. 

7. 

The search and seizure was not pursuant to a valid warrant; ~ ~ ~ 
The search was not based upon probable cause; .,! ~ 
The seizure was not based upon probable cause; ,_ ],.:r::J' 5' 
The defendant did not consent to the search or seizure; :- (-
The search was in violation of G.L c.276, sec. 1 ; ~ U J ...s 
The defendant was interrogated Vv1thout first having his so-called Miranda Rights read to ~ ~ rs--::: 
him· \ ... 'C /1) '( 

, '-.J '-,.1 ~ 

The defendant did not waiv.e volun~ly any- of his rights under the U.S. Constitution or ;:- S 
the Massachusetts DeclaratlOn of Rights. ~ ~ . I \ () i\ r '- ,J 

A\\V'v<J .:..- /.)t..A.f' '7 ~ '""-(£0 '-- r" Iv J • ~ 
~ ~ CJ 3) ~~ .t.J.. -.. I f 1.--'--11 Resp.ectfully submitted { , ~ 11 

fff~ iAe ~y- 1'-", J '!o TA. / fc B~hiS att ey, . ~ v-·:-
:' r ( lljll ~ V'-7 "-:) ) j. -5 v :: 

--:.J I . I I ~ 1-- ""I V l J c: V\ ,to I . ::) ~ <..... 
/""'-. er( 1\\ ~ I..L - 1 £ '-' ,-,' 

- -! / ~ ~ kI ~ C I'CA i JOM . Carlson S ~ 
- I \ ........ 0 ( . p" t:.-1 N BBO # 564135 ~ /\1 ~ -: 
,- ( {, \ }" "L b Cp ~ v j I. C. I i-'--- L I ±""-...J. ...) ~ 

"\,) V v IV..... t) lq ~ Two ELm Square, Andover, Me... ,-

.. :~ ~ , !V;tA-l -;; V ft-,J ~ 978-474-8080 

Dated: March 3,2003 rJ v\ l') W; 
I )i .r\. ( li)---' 
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Essex,5s. 
COMMON\VE.A..L IE OF MASSACHUSETTS 

LA "YvTINCE DISTFlCT C01.JRT 
Docket # 0318CR498 

COMMOf-,TWEA.L 1n 

v. 

AM AURY GEAUTREAUX 

AFFIDAVIT IN SUPPORT OF MOTION TO SUPPRESS EVIDENCE 
OBTA.I~f:D FROM WARRA...~TLESS SEARCH 

I, Amaury GeautrealLX, state t.1-:le follo\Vi..l1g is true to the best of my knowledge, information and 
belief: 

1 . I am the defendant in this action. 

2. On January 28, 2003 the vehicle I was in was searched by the La~Tence Police. 

4. I did not voluntarily consent to the search of the vehicle of my person. 

5. I was not shown a search warrant. 

6. I was questioned before any of my so-called Miranda Rights were read or explained to me. 

7. I did not voluntarily answer questions. 

Signed under the pains and penalties of perjury this 3rd day of March, 2003. 

Amaury Geautreaux, Defendant 

Certification of Service 

I hereby certify Lhat a copy of this pleading fuld corresponding affidavit was served upon the 
Office of the District Attorney at La~ence District Court in-hand on this date. 

March 3, 2003 John Carlson 

S.R. 16 



COMMO!\\\TAL TH OF MASSAHUSETTS 

Esse'..:. ss Docker# 0318CR498 

COMMON\VEALTH 

." . . ~ ~ 

v. 

AMA DRY GAUTREAUX 

Now comes the defendant in the above-entitled matter and respectfully 
moYes, pursuant to Mass. R. Crim. P. 30 (b), that the court vacate his guilty piea 
and that be be granted a new trial because his plea on August 27,2003 was not 
made voluntarily or intelligently. 

In support of this motion the defendant states the following: 

1. On January 29, 2003 a complaint issued out of the Lawrence District 
Court charging the defendant with possession of a class A substance 
with intent to distribute and violation of the school zone statute. 

2. Cpon his arrest the defendant, as a foreign national and pursuant to 
Article 36 (1)( c) of the Vienna Convention on Consular Relations 
(VeeR), was entitled to notice of his right to have his consulate 
informed of his arrest. 

3. The defendant was not given notice of these rights. 

4. In addition to the failure of notice, at the time of his arrest and 
subsequent plea hearing the defendant required the sen'ices of an 
interpreter. Although the docket sheet reflects this requirement there 
was no interpreter present at his plea hearing and thus the defendant 
was not aware of the deportation consequences he is now facing. 

:-.. Prior to the plE;a hearing on August 27, 2003 counsel met with the 
defendant and instructed him to sign the "green sheet," which he did. 
The defendant was unable to read the green sheet as it was written in 
English. 

S.R. 17 



6. At the plea hearing the judge read from the green sheet and, 
according to the docket sheet, gave the coHoquy required by ALfc,,1 GL 
c. 278 §29D. Although the colloquy was given, it ,,,,as presented in 
English and no interpreter was present. 

On May 26\ 2008 the defendant was detained for deportation and 
received an order of deportation on February 4.2009. The defendant 
has 30 days to appeal this order. 

RespectfuLly submitted, 
Amaury Gau~r~uax 
By his attorney.:_--=-

Sarah G. 1. Clymer 
3BO# 633163 
P.O. Box 623 
West Falmouth. MA 02574 
(508)540-7561 

Dated: February 6, 2009 

S.R. 18 



Lawrence, ss 

COMMO~~TH OF MASSACHUSETTS 

Docket No.0318CR498 and 
0318CR3702 

COMMONWEJo...L TE 

V. 

AMUARY GAUTREAUX 

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'S MOTION TO 
VACATE HIS GUILTY PLEA 

PRIOR PROCEEDINGS 

On CaDuary 29, 200 3 a complain~ issued ou~ o f the 

Law ren c e Dis~ric~ Co u rt charging ~he def endant with 

ana v io l ati on o f ~ h e S ChOO l zone stat u ~e . The docket s heet 

c n ~ hese charges i n d i cates : h e need f o r a n interp r e ter . 

( R. l ) • 

On June 2, 2 00 3 a comp la i n~ issued ou ~ o f ~ h e La wre n ce 

Dis t rict Co urt c harging the defendan~ with domest i c a s sa u l t 

and ba t ~ery . The court is su e d a 2 09~ res ~raining o rde r 

a ga ins t the de fe ndan~ . The d ocke~ shee~ on t he se c har ges 

d oe s not indicate the n e ed f or an interpreter. (R. 2) 

'~h e o efe nd a nt 's rec o r d a;~e nd i x lS p rodu ce d oos ~ and is 
1 7"" ' 
i, l"". ) • 

S.R. 19 



COMMO'\\\LALTH OF !\1ASSAHCSETTS 

Essex. ss Docket# 0318CR498 

COMMON\VEAL TH 

v. 

AMAURY GAUTREAUX 

AFFIDAVIT OF AMACRY GAUTREACX 

L Amaury Gautreaux, do hereby depose and say that: 

1. I am the defendant in the above-entitled matter. 

2. I was born in the Dominica.ll Republic on 12/5/1980. 

3. I came to live in the United States on January 14, 1994. I came to live with my 
mother. tvvo siblings and grandmother, who where already living in the United 
States. 

4. I was raised in a Spanish speaking-household. Neither of my parents or siblings 
spoke English \vhen I was growing up. Neither of my parents speaks English 
today. 

5. I attended grade 8 through 11 in the Lav;rence Public School System. The schools 
were bilingual and I corrmmnicated \vith my teachers and classmates primarily in 
Spanish. 

6. In my freshman year I was enrolled in an ESI (English! Spanish class). I passed 
ES L but did DOt take ES2 mId did not become fluent in English. 

7. I dropped out of school in the 11 th grade. 

8. In 200 1 I married and ultimately had three children. We maintained a Spanish­
speaking household. 

9. I was arrested on 1/28/03. I did not receive notice of my right to have my 
consulate notified of my arrest and to communicate and seek the consulate's 
aSslstanCe~ I did nol know that I had this right. 



""""mmmm'.' ________________________ _ 

] O. 1 \\ ·3.S arTeste ~ on 6/1 'C!: I ,:::id n Ol receive nOlice of my right to have G,> 

consul ate no~ ; lied of my 2.:-reSI and to communicate and seek the consulate' 5 
assistance : I iid not 1:..110W thal I had this right. 

i 1. I was a;-resTeJ again on -:' '22/03. I did not receive notice of my right to have my 
consulate notified of my arrest and to communicate and seek the consulate's 
assi stance: ! j id not knov, that I had this right. 

12. ,.!lefter my ane sts in 2003 I met with my court appointed counsel on only three 
separate occasions. The first being at my suppression hearing on April 7,2003, 
at the Jail on ~""r about August. 24 , 2003 and again at the plea hearing on August, 
27, 2003 

13. On or about .-\ugust 24Th my counsel came to the jail where I was being held for 
the violat ion ( i f a 209A order. The "meeting" last approx. 5 minutes. To the best 
of recollecti o:l and the best of my ability to understand him at tbe time, he said 
something about a " speedy trial" or that he could get me a deal if I plead guilty to 
the domestic 3.buse charge, He informed me that we would be going into court on 
11 t .., -, Th ,.ugus .::.; . 

14. I hanjed my anorney my green card and told him the best that I could that I could 
not be sentenced to more than one year or I would be deported. 1 had learned this 
infonnation f:-om my irunates. My counsel told me he was going to get me less 
than one year to avoid any immigration consequences, 

15. On c';'ugust 27 . 2003 , my counsel came to the jail and met \),, 'ith me at the cell I 
v:as in. He discussed "bundling" my three cases and pleading guilty in return for 
an 11 month suspended sentence wi 18 months probation, a reduction of intent to 

simple possession. My inmate, who 'v-.'as bilinguaL helped me to communicate 
\,'ith my counsel. 

16. At that meetmg I signed a piece of paper given to me by my lav;yer agreeing to 

plead guilty. I did not read the form as it was \vritten in English, I signed the fonn 
on the advice of callOsel 

17. In the cour-room, the Judge read from the green sheet that I had signed with my 
anorney, I answered yes to his questions on the advise of counsel and in 
conformity v-'ith the green sheet that I had just signed. 

18. The court did not appoint an interpreter for me and I did not understand what the 
judge was saying. I could see that the judge was reading from the green sheet that 
I had signed and answered yes at the appropriate times, 

19. My mot ivation for pleading guilty \I\'as my understanding that my pleas would 
not subject me to deportation. Had I known that deportation \vas a possib le 
consequence I \\'ou ld have mounted a defense and gone to trial. 

S.R. 21 



,. ,"""', .................. _,------------------------------

--.,r f I \\'as arrested DD 5 1 .'Clc.. = iii :-to: receive l1Dlice Ofll1Y right to have ITl) 

consulate notified of my a:-:-e:;: and IO communicate and seek the consulate's 
a:;sistance~ I did no~ lIlY.,,, ~l~at I had this ""ighl. 

~ i. On May 26, 2008 I v.-as a:-:-ested. I was not directly notified of any Tights with 
regard 1:0 consulate no~ice. but I did overhear one officer ask another officer if 
anyone had faxed notice ,:: t:,e consulate. had been faxed. I v;as not provided a 
copy of that transmission. charges pursuant to that arrest v,ere dismissed. 

19. On or about July 1 oth ~008 I was detained for deportation. 

SIGNED l--c-;DER THE PAINS --\'<1) PENALTY OF PERJFRY THIS __ ~-=.-=)~_ D:~"Y 

OF February, 2009. 

/ 
,I 

iunaury Gautreaux 

S.R. 22 



COMMO,,\\'EAL TH Of MASSAHCSETTS 

Essex~ ss Docket# G318CR498 

CO MM 0 N\VEAL TH 

v. 

AMA l!RY G AUTREA UX 

AFFIDA VIT OF JOHN F. CARLSON 

1, John F. Carlson, do hereby state as foll ows : 

1. I am an anomey duly licensed to practice law in the Commonwealth of 
Massachusetts. ,vith an office located in Andover. Massachusetts. 

J Between January 29, 2003 and August 27,2003 I represented Amaury Gautreaux, 
the defendant in the above-entitled case. 

3. I t is my recollection that the defendant spoke some broken English, but preferred 
and communicated best in his native language, Spanish. 

4. On May 7, 2003 I represented the defendant at a suppression hearing regarding 
statements that he made to the arresting officer. This motion was allowed in part 
due to the fact that the judge could not find beyond a reasonable doubt that the 
defendant had been read his Miranda warnings in Spanish. 1 do not recall if an 
interpreter was present at that hearing. 

6. I do not recall if an interpreter \",as present at the plea hearing on August 27,2003. 

7. To my knowledge the defendant did not receive notice of his right to consular 
notice pursuant to imicle 36(1 )(c) of the Vienna Convention of Consular Notice . 

SIGNED UNDER THE PAINS A;\'D PENAL TY OF PERJURY THIS ----'"",;L_"~...:.../_5_· ·!-

DAY OF January, 2009. ~, 

l t ': . / '. " 
"' L-' -' --'(,---

JOMN F. CARLSO?\ 

S.R. 23 
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eOMM01\\\TAL TH OF MASSARCSETTS 

Essex. ss Docket#' 0318CR498 

COMMONWEALTH 

v. 

AMAURY GAUTREAuX 

AFFIDAVIT OF SA~~H G. J. CLYMER 

L Sarah G. J. Clymer, do hereby state as follows: 

I am an attorney duly licensed to practice law in the State of Massachusetts, with 
an office located in V-lest Falmouth, Massachusetts. I represent Amaury 
Gautreaux in the above referenced matter. 

I contacted the LavvTence police department and learned from Officer Gene 
Scanlon, keeper of the records, that they have no record of notif)'ing Mr. 
Gautreuax of his rights under the vecR. 

; I have spoken \vith !\1r. Gautreaux': s defense courrsel~ John Carlson, and he also 
claims no knowledge of 1\1r. Gautreaux having received notice . 

..i On Februlli; 2, 2009, I spoke vV'ith the criminal clerks office regarding the regular 
practice of the court in appointing interpreters. I was told that if the docket sheet 
reflects that an interpreter is needed then one is appointed and if a defendant asks 
for one then one is appointed. Reportedly there is always an interpreter in 
courtrooms 1 and 4, and if one were needed in another courtroom then they would 
be sent there. My attempt to confirm this practice with the interpreters' office 
was unsuccessful, as my message was not returned. 

SIGNED UNDER THE PAINS i\.ND PENALTY OF PER..TVRY THIS 
DA Y OF FEBRUARY 2009 /i,!1 ~~2j \.:c,= 

/ SAR.!\H G. J. CL Yl'vlER 

S.R. 24 



Essex, ss 

COMMO~W"~~TH OF MF.SSAHUSETTS 

Docket# 0318CR498 and 
0318CR3702 

COMMONWE1>.LTH 

V. 

AMAURY GAUTREAUX 

AFFIDAVIT OF SERVICE 

above-~amed defendan~/appellan~, so. \/ =ollows: 

(2 ) copies of the 
Jefendant's Mo~ion to Vacate and ~ecord Appendix by firs~ 
class mail, postage pre-paid ~o the Distric~ At~orney's 
O:fice, 2 A:ppletof'l S-:ree-:, ~O·1,\7er ~e-vel, La~wref'lCe, tJl..~ 

2840. 

Signed under the pains and penal~ies of perjury this 
6th day of February 2009. 

/ 
j 

o 
/ 

S.R. 25 


