
J -In }J; ;.j I~~,,, ~C JO /' 1" 
6UIUa~~_:JSf:AH JS1S "~'> ' ;'::~:;)~J /' 

SUPREM~' 0 RT (j," '><~.,~J>, 
,, ;" ':'1/9 '" 10 >' 1' 

___________ ~:f:':>0>_ V;OIO/ 
) "-' ~ -. (-\.-~ 

"'---,,' ) :>1~ 

MARK CASAVANT and ) "~" " I -~>;" '>, 
TARA CASAVANT, ) " ""-',2/%1~)/Y 

) ~/\ 

Plaintiffs- ) A.C. 2008-P-2102 
Appellants, ) 

) 
v. ) 

) 
NORWEGIAN CRUISE LINE ) 
LTD. , ) 

) 
Defendant-App€illee. ) 

) 
) 

APPLICATION FOR FURTHER APPELLATE REVIEW 
PURSUANT TO RULE 27.1 OF THE RULES OF 

APPELLATE PROCEDURE 

BARBARA P. LAZARIS, ESQ. 
Attorney for Defendant-.l!ppellee 

Norweg:ian Cruise LinE! Ltd. 

Of Counsel, 

50 Congress Street, Su~te 318 
Bc)ston, MA 02109 

Tel.: (617) 227-5S00 

Barbara P. Lazaris, Esq. 
Armand P. Mele, pre> hac vice 



(i) 

Defendant 11ee, Norwegian Cruise Line Ltd., 

d/b I a Norwegian Crui se Line ("NCL"), respect fu lly. 

requests further appellate rev~ew by the full 

reme Judicial Court of the December 31, 2 09 

decision of the als Court of Massachuset ts f 

see dix at Exhibit A, which ~ound that NCL was 

liable as a matter of law under consumer protection 

statute, M.G. L.A. §93A. 

(ii) 

On October 3, 2002, Plaintiffs sued NCL in 

Worcester Superior Court seeking a $2,017.50 refund 

for the cos t a round trip crui ~,e from Bos ton to 

Bermuda and M.G. L.A. §93A eE; • The court then 

granted NCL's mot on to dismiss based upon a forum 

selection clause in the ticket contract and 

Plaintiffs appealed. The als Court reversed and 

remanded the case or a determina ion as to whether 

Plaintiffs were entitled to a refund and whether NCL 

was liable under 93A. NCL then consented to 

judgment on the refund claim and the trial proceeded 



on the §93A claim. A t r tria , the rior Court 

ruled in r of NCL. See dix at Exhibit B. 

Plain ti f f s thereafter appealed, c.nd in a deci sion 

dated December 31, 2009, the eals Court reversed 

and held that NCL was iable under §93A as a matter 

of law. This ication ensued. 

(iii) 

The trial court made the following factual 

findings: 

On or about October 25, 2000, the Casavants 
booked reservations for a cruise to 
Bermuda, scheduled to 16, 
2001 from Boston. a of 
$628.00 at the time of They received 
a "Passenger Invoice and Confirmation" 

1), which included a section headed 
"Cancellation Fees." That section indicated 
that cancellation 0-14 before 
would mean a 100% cancellation fee. Mr. 
Casavant cated at trial that he was aware 
of that information. As of the materials 

also received a "Travel I formation and 
Service 1/ sheet which warned of the 
possibi of cancellation fees. That sheet 
also recommended that travelerf; se t 
insurance to t cancellation fees 
"in the event of a medical emergency." On or 
about June 27, 2001, the Casavants received a 
" Reminder" (Exhibit 2), which included 
the same information's 
cancellation fees. On or about July 10, 2001, 
the Casavants the full balance of the 
ticket $2,017.50 for t~e two tickets 

also purchased insurance cost 
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$118.00. received another "Passenger 
Invoice and Confirmation" form (Exhibit 4) 
dated July 12, 2001, which again included 
the nformation regarding Norwe an's 
cancellat on fees. 

Plaintiff Mark Casavant testified that althou 

he received NCL's cruise ticket "around the first of 

September," 2001, he never read it prior to making 

the decision not to sail on the scheduled cruise:. 

See 

Q. So when you made the decision to 
cancel on September 11,2001, or-I 
should rase that. I don't want to 
put words in your mouth. When you 
made the decision to l~eschedule on 
Sember 11, 2001, th re was nothi g 
in this contract that informed the 
decision, beca se you hadn't read the 
contract as of Sember 11, 2001; 
correct? 

A. Ri t. We were pretty confident the 
insurance was going. to do you know I 
cover it, after our conversations. 

dix at Exhibit C, Trial Trans t at 44. 

On st 20, 2002, Plaintiffs entered into a 

retainer agreement with their attorney f John D. 

Deacon Jr. His fee arra t was on a contingency 

basis set at 50% of any amounts recovered plus 100% 

of any attorneys fees awarded the court. Two 
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days later, on August 22, 2002, he sent NCL a demand 

letter under "ch. 93A, §9(3) M.G.L.A." Although he 

had been resenting the Plaintiffs' fo less than 

48 hours, his demard included $2,600.00 in counsel 

fees, which exceeded the cost of the nderlying 

claim by almost 20%. Exhibit C, T=ial Trans t at 

54. 

The demand etter did not include a claim that 

NCL violated M G.L.A. §93A by failing to inform 

Plaintiffs of a refund policy pursuant to 940 CMR 

§15.01, et seq. ~: her e aft e r ,On 0 c t 0 b e r 3 , 2 0 0 2 , 

Plaintiffs sued NeL in Worcester rior Court 

seeking a $2,017.50 refund for thE cost a round tr 

cruise from Boston to Bermuda and M.G.L.A. §93A 

damages. The complaint also did not contain a claim 

that NCL violated M.G. L.A. §93A by fai ing to nform 

Plaint ffs of a ref~nd policy, but merely reiterated 

the claims set forth in the demand letter. 

The tr al court made the fa lowing factu 1 

findings: 

The Casavants sent a letter dated tember 
17, 2001 (Exhibit 7), to Norwegian setting 
forth their request to reschedule the 
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cruise. In response, the Casavants received 
a letter dated October 11, 2001 (Exhibit 
8) , from Norwegian indicating that 
Norwegian was "sorry to learn that you 
elected to cancel you scheduled voyage " 
and that t was unable to honor their 
request for a refund or a credit of the 
price paid. The letter also i~dicated that 
Norwegian recommended that passengers 
obtain trip insurance thr Berkle are, 
Ltd. Althou the Casavants had done so, 
their request for 
indemnification of the pu 
denied by that insurer. 
continued their efforts to 
or to reschedule the tr 

coverage or 
se price was 

The Casavants 
tain a refund 

to no avail. 

1. The Casavants retained l\ttorney John 
Deacon to represent them in their effort to 
obtain a refund. On st 22, 2002, 
Attorney Deacon sent a demand letter 
(Exhibit 9) in accordance with G.L.c. 93A, 
sett ng forth the Casavants' demand and the 
bases for it. The demand letter raised five 
bases for the claim of unfair or deceptive 
acts or practice : 1) the pIa ntiffs never 
accepted the contract, 2) there was no 
consideration because Norwegian's fare was 
fully earned before the sailing, 3) the 
plaintiffs had the ri ~o use their 
tickets for another cruise for any reason, 
4) Norwegian failed to file its fare with 
the appropriate Massachusetts agency, and 
5) the ticket contract's limitation of 
liability for personal injury or death was 
illegal. Subsequently, in June of 2006, the 
plaintiffs asserted another basis or their 

laim of a c. 93A violation: that Norwe an 
violated 940 CMR § 15.01 et seq. by 
deceiving them with regard to the 
cancellation policy within the passenger 
ticket contract. 

*3 By 
(Exh 

letter 
it IO), 

da ted S 
Norwegian 

5 
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93A demand letter, but made no offer of 
set tlement. In that respons'2, Norwe an 
i cated that its policy was to provide 
passengers with a 100% refund if they had 
an objection to a provision in the 
Passenger Ticket Contract. t policy was 
not made known to the plaintiffs before the 
let ter of September 26, 2002. rhe Cas avants 
did not object to any provision of the 
Passenger Ticket Contract they s ly did 
not want to take the cruise when it was 
scheduled. Mr. Casavant indicated that 
there was nothing which would have induced 
them to sail at that time. 

dix at Exh t B. 

As noted the trial court, ?laintiffs did not 

assert that NCL violated 940 CMR §IS.OI, et seq., 

deceiving them with regard to a cancellation policy 

in its passenger ticket contract unti June 2006. 

trial court further denied all of Plaintiffs' 

other claims asserted as a basis for §93A liability, 

and the als Court did not reverse with re to 

those findings. Therefore, the claim upon 

which the 1 Court found 3A. liabili against 

NCL was the claim which was not included in 

Plaitiffs' demand letter or in their ain t. 

The trial court made fol owing factual 

findings of fact and conclusions of law after 
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aring all the evidence at trial: 

See 

The Casavants assert that there were unfair 
or deceptive acts or practices committed by 
the defendant in violation of various 
regulations of 940 CMR §1S.01 et. seq. I 
do not find such violations. As noted 
above, the terms of the cancellation policy 
were provided to the Casavants nearly a 
year before the events which led to their 
desire to cancel or postpone the tr 
While the ability to obtain a refund if 
they disagreed with a provision of the 
Passenger Ticket Contract was not relayed 
to the Casavants until the defendant 
re nded to the 93A demand letter, that 
failure was not a cause of any loss by the 
Casavants. They did not di:3agree with a 
provision of the Passenger Ticket Contract, 
they s ly decided that under the 
circumstances then present they did not 
wish to sail. 

dix at Exhibit B. 

As NCL explained in its response to the demand 

letter: "The policy of NCL is to provide passengers 

with a 100% refun~ if they have an objection to a 

provision in the Passenger Ticket Contract." In the 

case of Lurie v. Norwe an Cruise Line, Ltd., the 

court analyzed NCL's refund policy at issue here as 

follows: 

The refund sion in the Luries' 
passenger ticket contract is substantially 
the same as that addressed in Shute .. . Under 
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Shute, and on its face, this clause does 
not preclude a passenger from the 
terms of ticket contract 
without ty. 

Lurie v. 
352, 362 

Norwe an Cruise Line, Ltd., 305 F.Supp.2d 
(S.D.N.Y 2004) (emphasis supplied). 

NCL's policy of ding passengers with a 100% 

refund if they objected to any terms or conditions 

in the ticket contract was nothing more than its 

acknowle nt that it was bound by a rule of law 

established by the United States Supreme Court in 

Carnival Cruise Lines, Inc. v. Shute. Carni val 

Cruise Lines, Inc. v. Shute, 499 U.S. 585, 595, III 

S.C. 1522, 1528 (1991). 

(iv) 

Statement of Points to Which 

1) Whether the als Court erred in holding that 

NCL was liable under §93A for failing to disclose a 

general re fund policy, even Plaintiffs did 

not assert that claim until four years after the 

lawsuit was commenced and did not include it in 

either their c aint or in their §93A demand 
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letter as required by the statute. 

2) Whether the als Court improperly expanded 

§93A liab I ty by holding that a b~siness defendant's 

failure to disclose that it had a general policy of 

complying with controlling law was a material 

omission which relieves a plaintiff of the burden of 

proving causation between the alleged §93A violation 

and the loss sustained. 

3) Whether the als Court usurped the fact 

finding role of the trial court by holding that NCL 

was liable for failing to disclose a general refund 

policy, even th the trial court found that NCL's 

spec fic refund policy had been disclosed and its 

general policy of providing refunds to those who 

ected to a provision in the ticket contract was 

inapplicable because Plaintiffs only requested to re 

schedule their cruise, and never objected to any 

contractual provision having never read the contract 

before deciding not to sail. 

4 ) Whether the als Court erred in awarding 

Plaintiffs §93A danages for appellate fees and costs, 

without limiting the award to the second appeal, even 
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the first appeal had nothing to do with their 

§93A claims and was decide before Plaintiffs 

asserted the only §93A claim upon which they 

ultimately prevailed on appeal. 

The decision below roperly expanded the scope 

of liability under §93A, and so, further appellate 

review is strongly in the lic interest. Moreover, 

since NCL was found liable under §93A for a claim 

which was nei her asserted in Plaintiffs' complaint 

nor in their §93A demand letter, this appeal should 

be heard in the interest of justice. 

A) The als Court sed liabili upon NCL for 
a claim which was not contained in Pla ntiffs' 

aint nor their §93A demand letter 

The als Court found NCL liable under §93A 

for failing to disclose a general refund policy to 

Plaintiffs when they paid for their ticket, in 

violation of Attorney General Regulation 940 CMR 

§15.0l, et seq. However, Plaintiffs did not include 

the §15. 01 claim :Ln their complaint, nor did they 

10 



include it in the written demand letter they sent to 

NCL. Pursuant to M.G.L.A. 93A §9(3), "(a)t least 

thirty days prior to the filing of any such action, 

a written demand for relief, identifying the claimant 

and reasonably .describing the unfa.ir or decepti ve act 

or practice relied upon and the injury suffered, 

shall be mailed or delivered to any prospective 

respondeht." (Emphasis supplied) See In re Anderson, 

2006 WL 2786974 (Bkrtcy. D.Mass. :2006). 

Although Plaintiffs' attorney mailed NCL a 

"written demand letter" containing five separate §93A 

claims, he did not remotely make any claim under 940 

CMR §lS.Ol, et seq. Plaintiffs attempted to excuse 

thi s omi s s ion by claiming that 1:he general re fund 

policy was not disclosed until after NCL responded to 

their demand letter. However, this excuse ignored 

the fact that Plaintiffs also failed to include the 

§lS.Ol claim in their complaint filed three months 

after they learned of NCL's general refund policy. 

Finally although Plaintiffs claimed that they had no 

obligation to send a §93A demand letter because NCL 

allegedly had no assets or businesses in 

11 



Massachusetts, they presented no evidence of that at 

trial. On the contrary, the trial record indicated 

that NCL's cruise sh s made calls at Black Falcon 

Pier in Boston, and so maintained considerable assets 

in Massachusetts. In re Anderson, 2006 WL 2786974, 

(Bkrtcy. D.Mass. 2006). 

In addition, since t was undisputed that 

Plaintiffs did in fact send NCL a §93A demand letter, 

they clearly had to c y with the statute's 

requirement that it identify the proposed basis of 

§93A liability. §93A requires s ch identification in 

o r to the target defendant the opportunity to 

reduce its potential liability by settling the claim. 

Logan v. Arbella Mut. Ins. Co., 1998 WL 324204, at *1 

-2 (Mas s . r.(1998); Bressel v. Julicoeur, 34 Mass. 

Ct. 205, 211, 609 N.E.2d 94 (1993) (demand 

lett r must set forth the particular acts that are 

c aimed to constitute the offense). See Thorpe if. 

Mutual of Omaha Ins. Co., 984 F.2d. 541,544 (1st Cir. 

1993). Since Plaint:iffs did not put NCL on notice of 

the claim until four years after the lawsui twas 

commenced, they did not comply with §93A. 

12 



B) The als Court usurped the fact finding role 
of the trial court, 
dramatically and 
of liability under §93A 

and in so doing, 
nded the s 

Despite the trial court's findings of fact, the 

eals Court held that NCL's failure to disclose its 

ill 

general policy of providing refunds to customers who 

object to a specific provision of the passenger 

ticket contract was a material omission which excused 

proof of causation under §93A. This is a dangerous 

expansion of §93A liability. 

As noted above, NCL's policy of prov ding 

passengers with a 100% refund if they objected to any 

terms or conditions in the ti8ket contract was 

nothing more than its acknow t that it was 

bound by a rule of law established by the Uni ted 

States reme Court in Carnival se Lines, Inc. 

v. Shute. Carnival Cruise Lines, Inc. v. Shute, 499 

U.S. 585, 595, 111 S.Ct. 1522, 1528 (1991). 

In holding that this general policy was required 

to be disclosed to the Plaintiffs, the als Court 

set a dangerous precedent of exposing businesses to 

§93A liability s ly because they did not disclose 

a general policy of comp ying with controlling legal 

13 



precedent. Moreover I the decision below exposes 

fendants to such liability without any proof of 

causation between the alleged violation and the 

plaintiff's loss. This is a heretofore unrecognized 

expansion of §93A liability which distorts the 

statute beyond all recognition. 

Furthermore, assuming arguendo that NCL did 

commit a statutory violat on, there was still no 

proof of causation under §93A. As stated n Hershenow 

v. Ent se Rent-A-Car ny Of Boston, Inc.: 

A misrepresentation of legal righ s in a 
consumer contract may indeed be per se 
"unfair" or "dec ive" under § 2 of G.L. 
c. 9311.. See 940 Code Mass. s. § 
3.16(3).FN17 But a plaintiff seeking a 
reme under G.L. c. 9311., 9, must 
demonstrate that even a per se de ion 
caused a oss. Leardi *799 is not to the 
contr ry, as we sha 1 explain.FN18 

Hershenow v. Ent s eRe n t - A - Ca r f 4 4 5 Ma s s . 7 90 f 

840 N.E.2d. 526. The trial court here found no 

causation between the non disclosure 

PI intiffs' alleged loss. 

C) The appeal costs on the ini tial appeal 
are not recoverable. 

and the 

An award of attorney fees in §93A cases is 

limited to provable hours attributed directly to the 

14 



§93A claim and no ot r matters. McDonough v. Ferra 

Pool "N Patio, Inc., 2000 WL 420621, at *2 3 (Mass. 

Div. 2000) The first appeal only addressed the 

issue of whether the forum selection clause n 

Plaintiffs' 

enforceable. 

passenger ticket contract was 

Moreover, the first appeal was decided before 

Plaintiffs even asserted their successful §93A claim 

under Attorney General Regulation 940 CMR §IS.0l, et 

seq. There ore, it is obvious that the appellate fees 

on the first appeal were not attributable to the r 

successful claim. 

Since The als Court decision did not limit 

the award to the second appea , the award s 

in error. 

CONCLUSION 

For the foregoing reasons, it is respectfully 

submitted that further appellate review is 

appropriate and this 

granted. 

ication should therefore be 
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Dated: January 19, 2010 

Respectfully submitted, 

50 Congress Street,Sui 
Boston, MA 02109 
Tel.: (617) 22 -5500 
,lit torney for Defendan t lee 

an Cruise Line Ltd. 
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Mark CASAVANT & another [FNl] V5;. NORWEGIAN CRUISE LINE, LTD. 

No.08-P-2102. 

September 16, 2009. - December 31, 2009. 

Consumer Protection Act, Unfair or deceptive act, Damages. Administrative Law, Regulations. 
Attorney General. Practice, Civil, Attorney's fees, Costs. 

CIVIL ACTION commenced in the Superior Court Department on October 3, 2002. 

Following review by this court, 63 Mass.App.Ct. 785 (2005), the case was heard by Bruce R. 
Henry, J. ' 

John D. Deacon, Jr., for the plaintiffs. 

Armand P. Mele, of New York, for the defendant. 

Present: Duffly, Mills, & Meade, 11. 

MILLS,J. 

In the frrst round of this action brought by the plaintiffs, Mark and Tara Casavant, seeking a 
refund for their tickets and G.L. c. 93A damages against Norwegian Cruise Line, Ltd. 
(Norwegian), a judge entered judgment for Norwegian dismissing the Casavants' complaint on 
the grounds of a forum selection clause set forth in the "Contract of Passage." This court reversed 
in Casavant v. Norwegian Cruise Line, Ltd., 63 Mass.App.Ct. 785 (2005) (Casavant I ), holding 
that the forum selection clause was unenforceable because the Casavants had not accepted the 
terms of the contract of passage. The case was remanded for trial on whether the Casavants were 
entitled to a full refund as well as for determination of their c. 93A claim. After trial on remand, a 
different judge found that Norwegian had not committed an unfair or deceptive act or practice 
within the meaning of c. 93A. He further found that even if there had been an unfair or deceptive 
act, the Casavants had not suffered any loss as a result of such act. The judge accordingly entered 
judgment for Norwegian on the c. 93A claim, and ordered NOIwegian to tender a full refund to 
the Casavants for the purchase price of their tickets, plus statutory interest and costs. [FN2] The 
Casavants appeal from the c. 93A judgment against them. Because we conclude that the 

EXHIBIT A 



Casavants have, as matter oflaw, U"~UV.IJ." ac. violation and violation caused 
a loss, we reverse remand. 

When they the cruise, Casavants received a "Passenger 
which stated, a entitled Fees," a percent .I.VLL"HI.U 

cancellation days prior to departure, and a one hundred 
would imposed for cancellation from zero to fourteen days to 

departure. 

documents "Travellntlornnatlon Service 
:.iT"",nn", discussed by were completely <;:pl~"r~tp 

or about 2001, sent 
who them in September,200l. 
and a contract of passage containing 
in relevant part: 

"[Norwegian] shall not be liable to 
reSlJect of tickets wholly or partly not 

any refund to palsseng:l;)r ill TP<'''Pf'T lost tickets or 
by a passenger. " 

Another n~"<l(Tr<>n NOfVIregianls liability for or loss due to 'terrorlstl 
actions or " 

At all relevant Norwegian had an additional refund/cancellation in force was 
not included in initial the Casavants received when purchasing their 
at BJls, nor was it contained in the twenty-eight paragraphs of in the contract of 

appears to have been disclosed in 
c. 93A demand [FNS] ill 

Norwegian's attorney referred to a policy that 
an objection to a provision in Passenger 

lC;ll.l;;la .• c;u in the affidavit of Jane E. Kilgour, manager of the I-)U"""-'J.JlF.'-'.I. 

department Norwegian, October 29,2002 (Kilgour 
support motion to Casavants' complaint. 

Norwegian 
Paragraph ten of the 

affidavit provides, in 



"At all relevant, it was, and remains, the policy of [Norwe:gian] to refund in full the fare 
paid by a passenger, without penalty, if that wishes to a because of an 
objection to a provision contained in Contract of Passage before the cruise in question 
begins." 

After the tragic events of September 11, 2001, Casavants cancelled their cruise. to the 
scheduled departure date of the cruise, they made three separate requests for a refund of their 
ticket prices. Norwegian declined to a refund. 

Discussion. us IS complete terms of the refund 
policy, as by Norwegian's ,,,,,,,,,1-,,' G.L. c. 93A demand and 

Kilgour affidavit, constituted an 
93A, if so, that 

U..,'''AU," 9 ofG.L. c. 93A provides a cause of action for individual consumers who suffer 
an injury as a result of unfair or deceptive acts or practices. See Hershenow v. Enterprise 

Boston, Inc., 445 790, 796 (2006) (Hershenow ). The purpose of c. 
is to provide "proper disclosure information and a more equ:Jable balance the relationship 

conducting activities." Purity Supreme, Inc. v. Attorney 
(1980) Supreme), quoting from Lowell v. Attorney 

377 Mass. 51 (1979). A successful claim this thus at a HllJl,uUAUU,,', 

showing of (1) a deceptive act or practir:::e on the part seHer; (2) an injury or loss 
by the consumer; and (3) a causal between the seller's deceptive act or 

consumer's injury. c. 93A, § 9. at 797. 

1. Unfair or deceptive act or practice. Although not define what acts 
practices are unfair or deceptive, § 2(c ) of c. specifically authorizes the Attorney General to 
promulgate regulations determinations. Purity Supreme, supra at 
relevant Attorney General's regulations prohibited Norwegian from accepting any payment 
after disclosure to the Casavants of "the complete terms of any cancellation or refund policy of 
[Norwegian] that may apply to the consumer's purchase travel services." 940 Code Mass. 
Regs. § 15.04(2)(e) (1996). In this case:, unambiguous refund policy to in 
Norwegian's response to Casavants' c. 93A demand as well as Kilgour affidavit, 
was not disclosed until of 2002, more than one year af:er the scheduled 
and more than two years Norwegian initial from the 
contrary to Attorney regulations, Norwegian did not disclose its true refund policy 
until two years after payment 

judge found that Norwegian's refund policy described above did not apply bec:am~e 
Casavants had no objection to the terms of the Ticket Contract; they simply did 

comfortable a cruise at that time," and that NOlwegian "did not commit an unfair 
to this policy." 

","""VUJ,,,;:;' is incorrect. inquiry is whether Norwegian violated the J H'-VH~" 

regulations, which required Norwegian to furnish its policy to the Casavants 
~VV'V5J'~A"" payment. As discussed above, to do so, and thus its conduct violated 



the Attorney General's regulations which, in turn, constituted an unfair or deceptive IoH"'''"'''''''"' 
within the meaning of c. 93A. 940 Code Mass. § 15.01(1) (1996) ("[v]iolation of any 
provision of 940 CMR 15.00 shall be an unfair or deceptive act or under [G.L. c. 93A, § 
2(a) ]"). 

2. warrant an must a 'casual 
connection between the deception ' " supra at 797, 
quoting Kohl v. Silver Lake Motors, 369 Mass. 795, 801 (1976). Causation is 
established if the deception "could be found to a person to act differently 
from the way he [or otherwise would have " [FN7] Hershenow, supra at 801, quoting 
from Purity Supreme, supra at 

Causation can also be established by determining whether the nondisclosure was of a material 
fact. In the context of c. 93A claims based on nondisclosure, "[m]ateriality ... is in a sense a 
proxy for causation." Gilleran, Law of Chapter 93A § 4. at 185-186 (2d ed.2007) (noting 
that this by the court's definition in Lowell Co. v. 

at 51). v. Lipton Indus., Inc., 24 Mass.App.Ct. 188, (1987). To 
nondisclosure was of a fact, we whether the plaintiff likely would 

differently nondisclosure. Wallcovering Co. v. Blue 
68 582,607 n. (2007) ("(flailure to disclose a 

causes a to act differently to a transaction than it otherwise 
sufficient to a of c. liability"). 

In this case, of deciding whether the Casavants would 
Norwegian its true refund policy, 
incorrectly, that there was an absence causation because 
Casavants to [the] cancellation 11 

differently if 
judge simply concluded, 

was never an objection by the 

Imlproper legal standard, we 
a remand on is neither nor 

Ilt:l;t:::i::i<t.IV The Casavants' for a which were made prior to the 
departure date cruise, demonstrate that they would have objected to a 
contract of passage in order to obtain a full refund pursuant to Norwegian's undisclosed refund 
policy. [FNS] find otherwise would be clearly erroneous. See Casavant I, supra at 798 
(Norwegian's argument that the Casavants failed to object to the contract was 
"unavailing and, indeed, borders on the ephemeral--the Casavants' requests to 
reschedule the cruise and their reasons set forth in [an earlier letter to Norwegian] were sufficient 
objection"). [FN9] 

3. Damages. In order for an individual plaintiff to recover 
m:rnOIlsuaLe loss money or property. Hershenow, 

a legally can constitute an "injury" 
case, did not agree to the 

four years after the date of the During this time, the Casavants endured 
litigation that required them to expend considerable time, money, and effort. case is 



H.';.lla..tlUI...U for a determination of Casavants' c. 93A reasonable attorney's fees, and 
c. 93A, § 9(4). 

Conclusion. an unfair or deceptive act in violation of 
c. 93A, the and Norwegian's acts those 

judgment on Casavants' c. 93A claim is reversed and the ca;e is remanded for further 
proceedings. The remainder of the judgment is affmned. 

So ordered. 

FNl. Tara Casavant. 

In the joint memorandum filed by the in June, 2006, Norwegian OTTPrp'" a 
full refund of the price ofthe tickets to the Casavants. 

FN3. We incorporate by the comprehensive narrative of in Casavant I, supra at 
785-788. We highlight facts that are pertinent to our discussion. 

FN4. We not authorized cancellation policy. 

FN5. The Casavants' attorney made a c. 93A a letter 
dated 22, 2002. 

FN6. motion to ~L".">L"" the Kilgour were filed on December 3, 2002. 

FN7. Hershenow, supra at 801, quoting Purity supra at 
concluded that was established" in its earlier decision in Aspinall v. Philip Morris 
Cos., 442 Mass. 381, 394 (2006), because "deceptive [cigarette] 'could reasonably be 



found to have caused a person to act differently from the way he [or she] 
acted.' II 

would 

FN8. We do not that holders may or manufacture 
objections faith, order to a binding contract. The contract in case has 
deemed unenforceable, see Casavant I, supra at 799, and the record consistently "",1"'",,,-'" good 
faith on 

the part of the Casavants. 

FN9. Additionally, it would be clearly erroneous to find, ha.d the aware of 
Norwegian's true policy, that they would not have to the contract term 

for ( ] or " The found that the 
legitimate fOllowing the events of 11, 

2001. 

END OF DOCUMENT 
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WORCESTER, S8. 

COMMONWEALTH OF MASSACHlUSETTS 

SUPERIOR COURT 
CIVIL ACTION NO. 02~2096 

MARK CASAVANT and TARA CASA VANT 

VS, 

NORWlLGIAN CRUlSE LINE, LTD 

This matter is before the Court a trial without 

c. defendant's refusal to ."',,, ..... ,, for a which 

they declined to take in the aftermath of the terrorist attacks 11, 2001. In their 

The aelendant the pla;Lntil1s also sought a refund under a breach of contract 

Norwegian 

purchase 

The 

Line, Ltd. (Norwegian) has to the plaintiffs with a of the 

cruise plus I will nO l : address that contractual claim. 

-",""'<1"1'" commenced this Ul".''''\J.~'U on October 3, 

counterclaims, yy",.,,<lJ.l filed a motion to dismiss the complaint 

addition to an answer and 

on the forum selection 

clause contained the ticketing contract. That 
that litigation be UVLHUJlC;H\~t;U III 

Florida. The motion to U-l"UU,'" was supported by an affidavit of 
vv ..... OU1.U manager. Before the 

plaintiffs opposition was another judge this Court allowed the motion to dismiss 

denied the plaintiffs' motion for reconsideration. The appealed the dismissal. 

Finding both procedural substantive errors, the Court the judgment in favor 

of Norwegian. ~~MlLYJ,'iQ!yt£g!£:!J:-l.Jc[Y!l!'2..k!l::!:.!:':i~~' 63 Mass.App.Ct. 785 (2005)-

1
· 1 w s "where the 

Appeals Court that the se ecuon c a1.l.$e a 

course conduct of Norwegian was unreasonable and 'l.mjust ' .. the ticket purchasers took nO 

contract, but rejeoted the services in the 
a.ffirmative action to accept 

1 
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contract ... In these circumstances, as there was not, Federal law, the allowance 

an opportunity for the Casavants to ticketing contract 'with impunity,' nor, under 

contract law, did the to an we conclude that the forum 

selectiop is unlenlor(~eable " at 799. 

Based on evidence submitted the at I the following findings offact: 

On or about Octo ber 2000, booked rel:ervations for a Norwegian cruise to 

Bermuda, scheduled to on September 16, 2001, from Boston. a deposit of$628.00 

at the time Invoice and (Exhibit 1), which 

included a sec;Uon headed ',,"r1t,l'Il1 indicated that 0-14 

would mean a 100% Mr. indicated at trial that he was 

aware of that m!:onna'tlOltl. As of the they also :received a "Travel1nforrnation 

:o-.:I>1'"U',''' Agreement" sheet which warned of possibility of cancellation That 

rec;onun1encledthat travelers purchase ttip insurance to protect against cancellation fees event 

ofamedical emergenoy." On or about June 27,2001, the received a "Payment '~"'UU'''''''L 

\.L.< .... .1. .. "'n 2), which included the same infonnation regarding Norwegian's cancellatioil fees. On or 

about Juiy 10,200 the paid Oftll(: price, $2,017.50 for the two 

They also insurance costing $118,00. another 

Invoice and form (E,iliibit 4) dated July 12, 2001, which again included the 

cancellation 

On 

Contract consisting of twenty-eight numbered of 1erms on a fonn with the 

tickets. those materials around September 1, 2001. did not 

,",Vl1llL.'U.uLvU"" their of the contract terms to Norwegian and Appeals Court found that 

the Casavants had not "'''''" ...... 1-', ....... the tioket a.s a binding contract under either Federal maritime law 

or Massachusetts contractual law. 

On 11 , 2001, terrorist attacks in New York City, Washington, 

2 
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In the aftermath of those attacks, the Casavants We1-e fearful of going on the cruise which was 

scheduled to depart from Boston Harbor. On Septemebr 11, 2001, Mark Casavant spoke to a 

Norwegian representative about not wanting to go on the cruise and about desiring to reschedule or 
obtain a refund, and was told he should not simply not show up for the crnise but should cancel it, 

and tha.t after the sailing date something could be worked out. Mr. Casavant had a second 

conversation with aN orwegian representative, a day or two after the first conversation, in which the 

same advice was given to him and in which the representative indicated that they would not put that 

advice in writing. The representa.tive i.ndicated that if the Casavants wanted any consideration of 

their request to reschedule or obtain ,a refund, they would have to cancel the trip. In another 

conversation, amale representative ofiforwegian indicated that they would not be able to reschedule 

and they would have to deal with the requests after the boat left. 

The Casavants sent a letter dated September 17,200 1 (Exhibit 7), to Norwegian setting forth 

their request to reschedule the cruise. In response, the Casavants received a letter dated October It, 

200 I (Exhibit 8), from Norwegian indicating that Norwegian was "sony to learn that you elected to 

cancel you scheduled voyage .. ," and that it Was unable to bonor their request for a refund or a 

credit of the price paid. The letter also indicated that Norwegian recommended that passengers 

obtain trip insm-anoe through BerkleyCare, Ltd. Although the Casavants had done so, their request 

for coverage or indemnification of the pUrchase price was denied by that insurer. The Casavants 

continued their efforts to obtain a refund or to reschedule the trip, to no avail. 

The Casavants retained Attom~y John Deacon to repre$ent them in their effort to obtain a 

refund. On August 22, 2002, Attorney Deacon sent a demand letter (Exhibit 9) in accor<4t,nce with 

GL. C 93A, setting forth the Casavants' demand and the bases for it. The demand letter raised five 

bases for the claim of unfair or deceptive acts or practices: 1) the plaintiffs never accepted the 

contract, 2) there was no consideration because Norwegian's fare was fully earned before the sailing, 

3) the plaintiffs had the right to use their tickets for another cruise for any reason, 4) NOlWegian 

failed to file its fare with the appropriate: Massachusetts agency, and 5) the ticket contract' slimitation 

of liability for personal injury or death Was illegal. Subsequently, in June of 2006, the plaintiffs 

asserted another basis for their claim of a c. 93A violation: that Norwegian violated 940 CMR 

§ 15.01 et seq. by deceiving them with regard to the cancellation policy within the passenger ticket 

3 
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contract. 

By 

letter, but 

September 2002 (Exhibit 10), Norwegian responded to the 93A demand 

no offer of settlement. In Lv,.)UVL1.,,,,_ NOIWe&:ian indicated policy was to 

"",.,."uu,,,, passengers with a 100% refund if they had an to· a provision in the Passenger 

Ticket Contract. policy was not made known to the plaintiffs before September 

26,2002. Casavants did not object to any provision 

simply did not want to the it was Mr. that there was 

llV'.UU"'" which would have induced them to sail at that 

. Massachusetts 93A, § 2(a) unlawful "unfair methods 

of competition unfair Or in the e,)nduct any trade or commerce. 'I 

!UJJlUU'L:. of conduct constituting a vIolation 

~:'~~...!-~~~~,..~~~, 390 Mass. 604, 616 (1983). "It has been held, 

"Courts deliberately avoided "'~H."5 

ofG.L~c- H 

generally, that for COllduct to the standard of § 2(a), (1) it must fall within at the 

penumbra of some common-law, or concept (2) it must be 

unethical 01' and (3) it must cause to a consumer or U"'JI.1''''' 

'YUt"'''.J"l.lJlJ.'-,l. 672, (1986), quoting 

~~llilllli.Jl!:1&&.Q!~LN~~~.1;!l!':" 366 Mass. 593,596 (1975). The focus for det,erm:llllllg 

tmfaimess is tlon the nature of the challenged conduct and on the :purpose and effect of that conduct." 

Mm~~~!;;mJw'y~~.~~~~(!-'y.JJ'~~U\1l~~, 420 39, 43 (1995). 

"Conduct in disregard of known contractual arrangement 5 intended to secure for 

the breaching party an act Or practice for c. A purposes." ~!bill!.l1J...iL!~L.l.J~ 

~~~~~~~, 411 Mass. 451,474 (1991). "conduct undertaken as 

to destroy the rights of another party to the " particularly "unilateral, conduct 

... during the course of a dispute," basod on a position lacking "substantive II has been found 

to violate c. 93A. See at 

43. "a mere of contract, without more, does not amount to a c. 

~~!...!..:.~~~~~:r....::::::.~, 26 Mas!>.App.Ct. 762 (1989), 

~~2> 378 Mass. 85, 100-01 (1979).. Even a breach accompanied by 
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not to violate c. 93A, where the conduct lacks an "ex10rtionate quality" arising from use 

of the a lever to obtain advantage for party committing the breach relation to 

" Mass.App.Ct. 219, 226-27 (1 

Not every consumer r.nrrtr",.:t oral or that is noncompliant with any rule, 

ULAU.Ujll., or court decision, automatiea11y constitutes an "injury" G.t. c. 93A entitling the 

plaintiff to recover statutmy damages, attorney's costs. however, person or entity 

invades a consumerls interests, if invasion causes the consumer a 

os~;--'N'J1.;::ther that loss be economic or noneconomic~-the consumer is "'ULU ..... '" to redress under 

COJ1sumerprotection statute. A consumer is not, however, "''''L''~,''' to c. 

where no loss has occurred. 

Mass. 790,801-802 (2006). 

Oiscussion 

I find no or deceptive act or practice on the part of Norwegian. While the Casavant:;' 

desire to postpone 01' to cancel their so soon the events of September 11, 2001, is 

perfectly understandable, cancellation wer(~ spelled out in documents 

a year Mr. indicated that he was aware of 

the cancellation as stated in several docUments which the ",,,,,,,o>n",,,, had received. 

the between booking and the ,;elIDceUation, there was never an by the 

to those cancellation policies and there was never an indication by Norwegian that it would not 

uu.UuJ, .... .:>. No one that M:r. Casavant spoke to at Norwegian made any promise that the 

cancellation charged or promised the tl~ip could be While 

~~"V~''''''"'VU fees or to permit the to reschedule the cruise may 

been poor hJll~lnlf1<;"" '.U""~'U">LU, it was not an unfair or deceptive act or I I 

between the ,..,,, ... h,,,,,, over VVJ.llCU,Gl the Casavants w(;re entitled to a refund 

the 

the 

circumstances was a legitimate dispute. The position taken by Norwegian did not lack substantive 

lIhe determination of the Appeals Court that had the f-/a.;:,;:,</L'p; ... .l. 

ticket contract, see ~~:im!:--Y.c..rul.l1l'l:l..Wlml.~I'~JQI~m~~~, 63 Mass.App.Ct. 785. 799 (2005), 
does not mandate a that the of whether the 
vvere to a or deceptive act 
or practice 011 the part of Norwegian were open issues. 
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and was not a justification. was a U;;15,lulnctILt;: .... 1;:,UUlJ;; over WI1JEthf'lT Norwegian 

owed the Casavants a refund under the circumstances. While Norwegian's decision may have 

insensitivity to the Casavant's legitimate concerns traveling at that time, while 

it have exhibited poor business judgment~ it was not an untilr or deceptive act. 

The refulld policy noted defendant's response to c. 93A demand does not 

apply here. That policy in the event of an 

the passengetswould entitled to a full 

a provision of the ticket contract, 

no objection to the tenns of the 

taking a cruise at that time. The 

aer,endlant did not commit an olr dec:en1:ive not refunding the ticket to the 

Casavants under this as it did not apply under drcuma1ances. 

The Casavants assert that there were unfair or deceptive acts or practices committed by the 

defend8111 various reguJ:ations 940 CMR §15.01 et seq. I do not find snch 

violations. As above, the tenns of the policy were provided to 

nearly a before the events which led to their desire to or postpone the trip,2 While 

ability to a ifthey dlS,!UITiee,l with a provision ofthe 

Casavants until ..... "J.y ... ",eu •• responded to the 

a cause of any loss by did not disagree with 

a,,,;',,,J..1ci'i'" Ticket Contract was not 

demand letter, failure was not 

Passenger Ticket 

simply decided that 

Similarly, the failure by Norwegian to 

circumstances the.n present they did not wish to sail. 

its fares VJith the appropriate Massachusetts administrative 

agency not c. 93A. a requirement and a 

the violation. See Similarly, claim 

Del:so:nalinjury or death was illegal and, a violation of c. 

",,1-t"""r1 any as a result of 

limitation of liability 

is to no avail. The plaintiffs 

violation of that requirement, the 1l1<lJ.HLLLJ,;) have not 

cannot show an injury or loss <-i"" .... "'''-'u by that provision. 

fInding that the selection clause Ticket was not 
because the had not been to reject the contract with 

impunity, the Appeal Court that there was a "blackout of any prior informatio~" reg~ding 
refund/cancellation policies. It do'~s not appear that the . Court was proVIded WIth 

infonnation the notices of the applicable cancellatlon 1,2, 

and 4. 
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all of the foregoing reasons, I that the plaintiffs have not established a violation of 

c. 

Judgment shall enter plai.ntiffs on their claim fora in the amount of$2,135.50, 

plus statutory interest and costs. Jud.gment shall enter for defendant 011 the claim brought 

pursuant to c. 93A. 

February 2008 
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Commonwealth of M assachusatts 
C()unty of Worcester 

Mark Casavant and Tara 
Plaintiff(s) 

vs. 

NOIwegian Cruise Line, LTD, 
Oefendant{s) 

The Superior Court 
CIVIL 

. This actIon came on for trial the Court, Bru,:;e 
and the h,aving been duly tried, and finding 

It Js ORDERED and ADJUDGED: 

WOCV2002-02096C 

That plaintiffs, Mark Casavant Tara Casavant, recover of the defendant, 
NOlWegian Une, LTD, their refund in the sum of $,2,135,50 with interest from 
10103/2002 to 03/03/2008 In amount of $1,388.73 Its costs of action, as 
provided by law. 

tile Complaint, Judgment i8 hereby entered the 
Line, 

at Worcester, Massachusetts this 3rd day March, 2008. 

Entered and COllies Mailed ',.3Jg lei? 
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Commonwealth of Massachusetts 
C,ounty of Worcester 
The Superior 

RE: Casavant al v Norwegian Cruise Une 

Barbara P Esquire 
Lambos & Junge 

Congress Street 
Suite 318 
Boston, MA 02109 

CIVIL WOCV2002-02096...c 

You are hereby notified that on D:~/13/20D8 the following entry was made on the ", .. nJVC 

referenced docket: 

MEMORANDUM OF DECISION AND ORDER fc,r JUDGMENT following Jury -
Waived Trial- Judgment shall enter for the plaintiffs on their claim for a refund in the 
amount of $2,135.50, plus statutory interest & costs, Judg,ent shall enter for the 
defendant on the claim bll'Ought pursuant to G L c 93A. (Bruce Henry, Justice). 
Copies mailed 3/3/08. 
Dated at Massachusetts this 3rd day of Man:h, 
2008. 

Dermis McManus, 
Clerk of the Courts 

BY: Alexander Rodriguez, III 
Assistant Clerk 

Telephone: 508-831 Clerk) or 508-831-2:347 

Disabled Individuals who need handicap accommodations shc.urd contact the Administrative Office 
of the Superior COLlrt at (617) 788~8131{) 
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COMMONWEALTH OF MASSACHUSETTS 

Worcester, ss. 
No. WOCV02-2096 

* * * * * * * * * * * * * * * * 
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-vs. 

NORWEGIAN CRUISE , LTD. 

* 
* 
* 

* 
* 

* * * * * * * * * * * * * * * * 

the 

At 

RE: .93A 

D. Deacon, Jr., , on 
Mark and Tara Casavant. 

ire, on f 
Ltd. 

Worcester 
Ii'i'orcester I 

d Roseboom 
Offic 1 Court er 

Massachusetts 

EXHIBIT C 

1 65 

f 

APP o~e 



44 

you rece them on If or is 

e? 

A Itls st est e. 

Q now, when you on 1, 

5 It sit down 1 this fine 

6 d ? 

7 A 8, -- at , it!s 

to I even wi ers. 

Q Yes, but you got I you were 

10 to 

sit down to read terms tions of 

the travel; is t correct? 

A No, we did not. 

Q 80 you is to cancel on 

8 11, 2001, or - - I d 

16 I It want put words ln your 

17 When you made s to res e on 

:8 r 11, 2001, there was s 

19 contract the decis e 

20 

2l 

22 

23 

24 
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agreed to him 50 ever 

in s 1 ti correct? 

A tis correct. 

Q so, you no ion to Mr. 

5 Deacon money correct? 

A so correct I, I donlt 

7 t IS correct. 

8 Q On J.J"""u ..... >Ji t 9, Mr. 

Deacon1s letter, it 11m just 

!O If relief 

ed the CasavantE: is a re the 

12 amount $2017.50, p ~:128 re ement 

13 cost t fees, 

14 erest at statut rate of 

25 S 12, 

16 2001, a total $2400; p 

17 fees actual Casavants to 

18 e, amount $2600 - correct? 

19 A IS correct. 

20 Q You not actually at 

amount of $2600 at 

22 

23 A Personally, no. 

Q you're aware, are not l s in 
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DECLARATION OF SERVICE 

On the 19th day of January, 2010, I, Barbara served via 
within Application for Appellate Review, to the following 

indicated: 

D. 
Attorney for Plaintw-Appellant 
72 Street 
Providence, 02903 

I declare under penalty of perjury that the foregoing is true and correct. 

Dated: January 19,2010 
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