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COMMONWEALTH OF MASSACHUSETTS 

SUPREME JUDICIAL COURT 

MIDDLESEX, ss. APPEALS COURT 
NO. 20 68 

COMMONWEALTH OF MASSACHUSETTS 

v. 

KENNETH HAMILTON 

MEMORANDUM OF LAW OF APPLICATION FOR 
DIRECT REVIEW 

Now comes the above-ent led case 

requests direct llate ew of s appeal suant to 

Mass. R. . P. 11. 

OF PRIOR PROCEEDINGS 

Kenneth ctions the 

lIe strict Court for of a witness, 

vio of G.L. c. 268 § 1 and to 

f in G.L. c. 275 § 2. 

(R.A.) 1-3; T 1 Trans (Tr.) 11:84 6). 

to 

1 

On June 6, 2008, the strict court (Wal 

Iton's motion to 

ss Trans 

ions to the tr 
rence to trial 

ss orally 

(Mot. Tr.) I: 28).1 On 

trans 
fol 

11 
by a 

1 

t a 

, J.) 

it. (Motion 

st 22, 

a 
the 

1 



2008, dist ct court ynn, J. ) Id a status 

(Mot. Tr. 11:4) . From 4 to r 5, 2008, 

case was t be re a jury ) . The 

t ct court on's mot for red 

of not Ity on counts. (Tr. 1:129,132, 

R.A. 31). The j Hamilton guilty on counts. 

(Tr. 11:8486). The str court sent on to 

s in the House Corrections the to 

count and eighteen e 

Correct r ion a ss count, 

the rst count. (Tr.11:96). 

t y fi a notice of 1. (R.A. 37). Hamilton 

fil s ef the Is Court on March 8, 2010. 

SHORT STATEMENT OF FACTS RELEVANT TO THE APPEAL 

At the motion to smiss hear later, at a 

status ing, de nse counsel stat her concern the 

complaint did not 1 the vict on the 

to t a count. (Mot. Tr. 1: 6, 11:4 5) • The 

rt al s on 2, 2008, on 

1 a ce-mail mes r ion 

("P.O.") work and threat sexual ass 

(s). Citations to the 
shall des ed as "Mot. Tr." 

rial motion t 
lude same 

s. 

' s 

s 

2 



st P.O.'s er.2 (R.A. 4-5; Mot. Tr. 1:5 6). The 

police and complaint, name P.O. as 

im. ( R . A . 1-5). De counsel t 

the all was aga the daughter than 

P.O. , si e as 

P.O.'s er. (Mot. Tr. 1:5 6). ADA 

she would some research on this issue and later 

complaint " or affi fI (Mot. Tr. 1:6). 

complaint was never amended. 

De e counsel imarily to ss on 

of a tness cha (R.A. 1 19) . De 

counsel that G.L.c. 268, § 13B requires, as an 

of cr the inter 

h or obstruct an or nal 

at s testi (Mot. Tr. 1:7 9) . 

Because was no probable cause to bel 

was an or ongoi criminal 

would testi Iton, de 

must s 

contrast, ADA the 

2 dist ct court 
prohibiti 

1 ion of the 
(R.A. 14-15). 
to the a 

of caution. 

at whi P.O. 

e counsel that 

(Mot. Tr. I : 9) . By 

Commonweal was not 

name and any other 
tness and 

as "P.O." out of an 

3 



ired to show that Hamilton was attempt to 

a i criminal (Mot. Tr. 1:15-16). 

Rat r, she a "case, the tern -

j 1 system was not over when [ Iton] got out 

j 1 in January... as a 

at lly, were not done. a (Id.). She also 

, "puni ,n in § 13B int 

ss conduct des to retal te 

witness testimony a t 

Tr. 1:14 15). Because P.O. had testi 

at a , whi 

was 

t compla . Tr. ·1:15-16). 

looked 

as 

st a 

eding. 

Hami 

s 

(Mot. 

cause to 

dist ct court orally Hamilton's mot to 

ss. (Mot. Tr. 1:19 

never an 

ice it 

compl nt to 

st ct court's 

ication. 

stat 

issue. 

fi 

The Comrnonwea o 

20) . Although the s ct court 

copy the or 

there was Ie cause for 

(Mot. Tr. 1:24,27 9) . The 

are to s 

t at 

t 1. On 3, 2008, Detect Mark Clavette ke 

s sor, Se Simone about ames 

pI on P.O.'s (Tr. I:68-69). On ry 7, 

4 



2008, Clavette spoke with P.O. and P.O.'s supervisor about 

the message at the Cambridge District Court. (Tr. 1:69). 

P.O. then played the message for Clavette from her 

voicemail. (Id.) The following recording was introduced: 

RECORDING: Message received January 2, 2008, at 11:23 a.m. 

HAMILTON: Hello, [P.O.], this is Kenneth Hamil ton. 
I'm giving you a call because back in March, you 
violated me on probation and I was put to jail 
at Billerica House of Correction and I was 
released on December 21. On my return, I 
noticed that you had cashed a check that I had 
written out for $90 on March 7. At that time, I 
was incarcerated and I then believe that the 
judge, whatever his name is, said that I did not 
- he waived all my fees because I was going to 
the House of Correction. I'm calling because I 
spoke to the Clerk's office and I informed them 
of this and I want my $90 returned to me and, 
you know, I'd really love to say I thank you for 
sending me to where I was, you know, on February 
28 when I had been and I had spoken to Scott 
Mattson in your offices and while awaiting for 
word, you actually brought your daughter into 
the courthouse so I want to thank you for 
sending me where I was because as you know, 
there are very much predators there and I'm not 
a predator but I was able to talk about your 
beautiful daughter. Anyway, have a wonderful 
evening, okay? And my number here you can reach 
me is 8-5-7-8-6-9-8-7 - 8-4-7-1- -- 8-7-4-1. 
Thank you very much. Bye-bye. 

(Tr. 1:73-74). 

This recording was the only exhibit admitted at trial. 

(See Tr. 1:3). After hearing this recording, Clavette 

testified that he "found probable cause and reason to 

obtain the arrest warrant for [these charges]." (Tr. 

5 



I:81). Clavette believed that P.O.'s daughter could be 

sexual assault although did not consider message 

to constitute an expli at st P.O. or her 

r. (Tr. 1:82-83). Clavette's ssion was 

Hami on was on ion he wrote compl nt. 

(Tr. 1:86-87). As a s investi , C 

Ii t ei r Hami r S ion or his pa was 

revo (Tr. 1:88). 

P.O. testified t she was a probation 0 r 

Cambridge District Court. (Tr. 1:89). had a 7-year 

28, 2007, she was daughter. ( T r. I: 90). On 

ass to lton "risk/ supe sion. (Tr. 

1:95). She testi that lton was on probat for 

ass t and tery on a 

battery on a police officer and 

1:96). After meeting with P.O., 

ion contract. (Tr. 1:98). 

over 60, as and 

ly conduct. (Tr. 

the 

cally," 

Hamilton's case was still case if at 

reafter r probat of cer, 

handled's o-day 

r Brennan, 

sion (Tr. 

1: 99) . 

On March 2, 2007, lton all olat a term 

of his ion was under arrest on 6, 

2007. (Tr. I: 100). On 28, 2007, Hamilton P.O. 

6 



a sur r in the 

ct Court. 1d. } P.O. to t that 

be revoked. . } Hami on was 

r one to the House of Correct (Tr. 

1:101). P.o. testi "we [ of cers] 

to do after once the de is tted. " 

. } 

On 3, 2008, P.O. li to 

left 1 ton. (Tr. I: 102). After ng the message, 

P.O. was was the sa ty of her 

(Tr. 1:104). 

that "something sexual" would 

to P.O. , Hamilton's 

knew Iton 

had the ability to 

I:10 107} . P.O. later 

sor. (Tr. 1:108). 

t 

cally, she was concerned 

to her. (Tr. 1:106). 

on the voicemail and 

her to believe 

out the threat. (Tr. 

t s mess to r 

P.O. con Hamilton was no 1 r on 

a r he was 

Correction on March 28, 2007. 

con 

sing 

I: 118-119) . 

Iton no 

Id. ) On Janua 

or st 

and sent to the House of 

(Tr. 1:118). She also 

had a duty to rt to 

2, 2008, P.O. was not 

i Iton. (Tr. 

7 



Commonwea s no dence that Iton 

was ect to a t 1 or other cr 1 

at t Ie t mess (See . 1:2 

14 ) . Nor was there that Hami ect to 

a 1 invest j (See 

Id. ) r, call, on 

just se s sentence for a ion violation had 

from 1 rica House of Correction. (Tr. 

1:73). e was no 

terms of his pa 

See Tr. 1:2 144). 

e be 

he 

placi 

ed any of 

call to P.O. 

8 



ISSUES OF LAW RAISED BY THE AP 

1. Whether the current Intimidation 0 a s 

statute, G.L. c. 268, § 1 res that 

rected towa an or 

Commonwealth to 

i e cause to the la 

G.L.c. 268, § 138 it no that 

lton was erfe or ongoing cr I 

when al his r 

p ion of cer. 

2. G.L. c. 268, § 1 lates Fourteenth 

and Art 12 to due ss, se 

as to on, it is both vague and 

3. Whether the Commonwealth pre ficient 

t lton committed a thi y at 

e it fail to des e correct vict (or 

"ta ") reat t comp or at tr 1. 

the Commonwe , as a result, presented 

3 lton also foIl ng issue: r 
errors at trial, as the admiss prior acts 

thout I the ssion of 
issue and the 

the courtroom, 
s r to due 

s." 

9 



uf 

al 

ent Hami 

threat be conveyed to 

ury upon the rec 

"t 

ent of 

's "emot 1 

that 

" or Hamilton 

al 

stress. II 

STATEMENT REGARDING PRESERVATION OF ISSUES PRESENTED 

1. De counsel 1 and argued s issue a 

motion to ss De counsel so 

the ssue r st for jury struct 

motion r i of not lty. 

2. De se counsel to ss, ed 

j ions r to 1, and a on a 

of not i 

3. De counsel rai this issue at the mot to 

dismiss and status also fil a mot in 

ne on s issue and to the strict court 

to tr l. De couns also d a 

mot a not gui y on s count. 

10 



ARGUMENT 

I. Current Int ion Of A Witness Statute, G.L. c. 
268, § 1 , Requ s That The All lnt Be 

cted Towards An Or Ongoing I 
ng. Commonwealth Fail 

Or Iton 
ect 
Al 

An Open Or 
Conduct 

Proceeding 

Commonwealth led to est ish e cause to 

t G.L. c. 268, § 13B 

to sent any lton was 

h or or I 

complaint pol 

all on Janua 3, 2008, Iton le P.O. a ce-

mai message, wh threatened sexual as nst 

P.O.'s daughter. (R.A. 1 4). However, se documents do 

not al Hamilton was ect to a 1 

1 st ion. s Court s 

recently the current statute 

de lly 

to a a I Commonwea th v. 

Gallant 453 Mass. 535 (2009). Because the 

failed to provide any to cr 1 

e not show that 

on had an 0 

aint should ss See 

Commonwea I 436 SS. 310, 313 (2002) ("a 

11 



motion to dismiss 11 1 for a failure to present 

to t cler strate (or judge) ."). 

cient at 

trial Hami was subject to a cr or 

a criminal investigat at t pIa call to 

P.O. See Tr. I:130 132). 

a 

§ 1 reads in relevant 

Whoever, rectly or 
.threatens. 
to 

j 

more 

Ilfully . 
. with 

or 

for not 
or e of correction 

a state son, or a or not more t 
ne of not ss than $1,000 nor more than $5,000. 

statute was amended effect 30, 2006 to 

ion off within t ss of eligible sons to 

whom t s statute s. See § 1 (1) (a-c) (iii.). 

statute broadens t 

witnesses, the elements remain 

essential same as r statute. 

The Commonwea must still t 

(I) t 
witness in a st of a t 
defendant wilfully endeavo 

(3) t so 
ion, force, or threats of the 
did so with purpose of 

as a ness. 

ey, 34 Mass. App. 
------------------------~ 

. 50, (1993) • 



"In est i s s 

Legislature 

of mis a 

to proscr 

at a 

13B], the 

a very broad 

course 

an ceedin Corrunonwealth v. 64 Mass. 

. Ct. 471, 472 (2005) (emphasis 

Corrunonwea h no 

his ce-mai mess to make P.O. "re 

or to trut 1 sti 

Corrunonwealth v. 

797, 799 (1998). Because P.O. no 

to uence, Hamilton not have 

e as a \\ tness." In 

). Here, t 

Iton 

ant to testi 

or judi 

45 Mass. 

ia test 

P.O. 

1 

ct. 

statute 2006, 

slature conti to e r "a case is 

courts ss 

has ion a 1 

ecution 

Eason, 2008 Mass. 

or ] a 

that can 

branch)." Corrunonweal 

son 

a 

v. 

LEXIS 247 at *2 n.l (Dec. 9, 

2008) . Corrunonweal showed 

Hamilton's did not 1 § 13B. 

Contrary to the Corrunonwealth's assert in the 

s not strict court, word, sh," in § 1 

e statute's rement that a 

or future 1 at wh t witness 

potent lly testify or § 13B(1) (e) 

13 



defines the witness funct as 

sti ... tr 1 or other 

" Because the witness 

1 s or 

at to "a 

1 

ion only 

of 

ses where a 

ongo , the s 

that § 1 not cover any past or "c criminal 

At imum, a criminal is "closed" 

when 1 no 1 r has the 

constitut or to counsel. See 

, 427 Mass. 169 (1998) (pos ion 

evaluation not a "cr 1 . ") . lton's 

not afford him the to counsel status 

because no cr or prosecut was pending 

him. See v. Brewe 408 O.S. 471, 480 

(1972) . 

statutes must be strictly construed 

th v. Wotan, 422 Mass. 740, 
-------~. 

742 (1996). \\ [A 

statutes should be res 

the 

of 1 y." 

__ .. __ States, 401 O.S. 808, 812 (1971). The word, 

v. 

§ 13B rs in the fol st of verbs: 

\\ , obstruct, delay, harm, sh or othe se 

rfere." The word, "otherwise," strong suggests 

"punish" should treat " 

as well as t After or se 

14 



e fl come t words, " 

of /I 

" within t s rti 

or 

re f t 

ar 

cr 

context of 

and the s as 

a a pending or ongoing 

§ 1 is I dra 

"where a statute is s Ie of two constructions, by 

one and constitutional stions 

a r of which are e and 

Court's] y is to r./I United States 

ex & Hudson Co. 213 U.S. 

366, 408 (1909). 

II. 

A statute is unconst 

s of 

in terms "so 

must neces 

268, § 13B Is Unconstitut 

i ly 

Arti 

that [persons] 

ly s at 

and 

12 if 

common 

s and 

f r as to its ication. /I Commonwealth v. 

42 Mass. . Ct. 512, 514 (1997). A statute is 

unconst ionally over if 

se const 

s conduct 

. at 516i see 

8 (2008). 451 Mass. 125, 

ly 

due 

s 



A. G.L.c. 268, § 138 Is Unconstitutionally 

G.L.c. 268, § 138 isuncons 1 vague two 

reasons. 

st ct court, the atto 

and 

rst, 

jurors splayed vas y dif ring rs of 

§ 1 s t ss the statute. The j 

two very different cr § 1 On its c , the 

Commonwealth argued the ements of § 1 were as 

lows: Commonwea has to show you t 

or ef s to or 

rass. That's one e A ion off That's 

s With the ent to harm or punish them. The 

Commonwealth s proven all three of those 

J • " (Tr. I1:33-34) . contrast, the str 

court ruct the j on elements of § 1 by 

§ 138 a ve (Tr. 11:43). 

1 , the dist ct court 

jury s i 

of a witness. (Tr. 1:48,60,68-69; R.A. 32,34-36) . The 

st court t thi element §1 to the 

j t s answe their more i c 

(Tr. 11:6465,79-81). st court even 

\\ ... I s is a y statute." (Tr. 11:51). 

Hami on toad t 

16 



district court what conduct § 13B s. one may 

be requi to late as to meaning of 1 

statutes. 1 are entitled to formed as to what the 

State or forbids." 306 

U.S. 451, 453 ( 939) . "a st 

legates to a jury the of the test or st , it 

is lacking process, unconstitutional, void." 

274 U.S. 445, 448 (1927). 

one can only s whether 

intended sh" to re r to the 

witness. It is legally and factually imposs 

"punish" an " stigation or criminal 

However, statute reads as if s were 

's Notes to statute 

problem. 

definition of 

slature also 

nothing to 

not cl 

shU applies to § 13B. " 

definitions: "to inflict a lty ... in retr 

retaliat " "to y or har 

http://www.me 

to "ret " refers to shment for 

"deal with ly or harshly" refers to 

broader sense. An indivi then puni 

conduct t, The 

never ch def of "puni it 

ature 

f or the 

e to 

ff 

The 

arify this 

s two 

ion or 

y." See 

, to 

in the 

another for 

s 

to 

17 



y and how " § 1 

it is ent ly § 1 s. 

e §13B is "so s t 

and erratic arrests and ct " is void 

s. 439 U.S. 379, 390 (1979) . 

B. G.L.c. 268, § 13B Is Unconst utionally 

1 f G.L.c. 268, 

ove its t 

unl and s scope as 

unrestra rst, if § 

st" test , 

of arrest 

" es" former 

t 

given. Second, 

" 1 

r this statute. As 

on 1 

e 

§ 1 is unconsti onally 

as to st" tes 

to " 1 is 

1 ies to "retal 

then an 1 11 

convict even if she 

to 

s 20 or 30 

actual test 

Commonweal's 

was 

a 

never be over fendant 

to s case, Iton's 

were fi ent to 

at pp. 19 O. The st 

Arti 16 and 19 thus se 

However, if § 1 can use se words 

re r to a 9 

§ 13B is unconstitutional and void on 

18 



that See Ith v. A Ie 3 Mass. ------------------------------
580, 587-593 (1975). 

III. The h Presented Insufficient 
ted A Third-Party 

Commonwealth must " the 

person rna the t e it to 

on target or that it be ed to the 

on ta so as to cause fear or in 

ff Commonwealth v. Ma I 61 Mass. 
~--------------~~~~-

. Ct. 433, 

434 (2004). t \\ 
f/ of the t at rs 

the of that threat, "t ff is the correct 

to des te in compl t 

See Commonwealth v. Kerns, 449 Mass. 641, 653 (2007) (t 

must "an ent to the ctim ar") . 

Here, the compl nt alleged that t ent of the 

, P.O., was the ctim of t actual t 

of t , P.O.'s er. The Commonwealth never 

amended 

At tr 1, t Commonwea h for the j the 

1 reco , whi contained statements 

er. (Tr. 1:73-74) . The 

was ted as at tr l. 

th no ( 1) P.O. 

communi thre to r i ( 2 ) t t 1 



for P.O. to t to her 

(3) that th ury aga st t im, 

P.O., was r "emot 1 distress." 

Tr. I:30-31). 

Commonwea must the de 

communicated an to ure ta 

ury, if ca out, would const a 

Commonwea , 4 
------------------------~ 

Mass. 721, 727 (2000). 

ury re se a cr t 

P.O,'s er, not P.O. rself. The 

P.O. is emotional distress, which is not l 

as a cr e v. Gorassi, 432 Mass. 24 

248 (2000) (an "att to do ps cal rm" is not 

as assau ) . Thus, P.O.'s emot stress is 

as to the reat 

lth failed to i e correct 

vict failed to show lton intended the al 

to its ct failed to 

lton l ury upon P.O. r her 

"emotional distress." refore, it failed to 

Hamilton commit cr of 

t a 

4 The court also s element in its j 
See Tr. 11:46 47). 



STATEMENT OF REASONS WHY DIRECT APPELLATE REVIEW 
IS 

This is a case of f s and sents a 

novel t of law of ic erest that justice 

res 1 s Court. It 

lves r the current of a s 

statute, G.L. c. 268 § 138, cant s to require the 

1 int ion aimed at affect an open or 

ongoing 1 It also s r the 

ion of t word, the statute can 

as ss conduct is retal 

for a ss's test at a closed cr 1 

No llate court in the yet 

r the 1 slature intended s 

ation amended statute 2006. s 

case presents an excel opportuni for s Court to 

ion of § l3B as it d in 

Commonwea v. Gallant, 453 Mass. 535 (2009). This 

alternative, whether § l3B is 

unconst ionally vague and overbroad. 

ly, t s case s an equal novel and 

issue about the Commonwealth has 

pre suf evidence of a thi y 

21 



where ils to des the correct, al vict (or 

\\ ") in int or at t ala 

CONCLUSION 

s rt d rect ate 

Re y tted, 

KENNETH HAMILTON 

By his att 
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"Ifo' 
DEFENDANT NAME IDOCKET NUMBER 

CRIMINAL DOCKET - OFFENSES Kenneth G Hamilton 0852CROOO102 

COUNT / OFFENSE lUI JU';>I"UNUAIt:ANUJU~ ~ 

1 THREAT TO COMMIT CRIME c275 §2 1iVV-521m . 
DISPOSITION METHPD - FINE/ASSESSMENT SURANE COSTS OUI §24D FEE OUI VlCTIMS ASMT 

o Guilty Plea or 0 Admission to Sufficient Facts 
accepted after colloquy and 278 §29D warning HEAD INJURY ASMT RESTITUTION VIWASS;SS~ BATTERER'S FEE OTHER o Bench Trial 

(tJdlP ;!uryTrial 
SENTENCE OR OTHER DISPOSITION 

flo-f o Dismissed upon: 

6 m 0, o Request of Commonwealth 0 Request of Victim o Sufficient facts found but continued without a finding until: 

o Request of Defendant o Failure to prosecute 
o Defendant placed on probation unlll: 

~tU/p o Risk/Need or QUI o Administrative Supervision 

o Other: o Defendant placed on pretrial probation (276 §87) until: 

j)ee COffU cd 0 Filed with Defendant's consent o To be dismissed if court costs I restitution paid by: 
(]) (/ 0 Nolie Prosequi 

o Decriminalized (277 §70 C) 

I~~NG 
FINAL DISPOSITION JUDGE DATE 

Guilty o Not Guilly 0 Dismissed on recommendation of Probation Dept. 

0 Probation terminated: defendant discha rgad o Responsible o Not Responsible 
0 Sentence or disposition revoked (see cont'd page) 

o Probable Cause o No Probable Cause 

COUNT/OFFENSE r~rWrnON~A1~U~ Afn ./) WITNESS, INTIMIDATE c268 §13B • \ • / <- ti /I /fA! 2 
... -~ ·V v 

DISPOSITION METHOD FINE/ASSESSMENT SURFINE COSTS Ioul §24D FEE OUI VICTIMS ASMT 

tOI Plea or 0 Admission to Sufficient Facts 
after colloquy and 27B §29D waming HEAD INJURY ASMT RESTITUTION ~iW ASSESSf'lENT BATTERER'S FEE OTHER 

o Bench Trial 
tt)ClIO&i ~ryTriaj 

SENTENCE OR OTHER DISPoSITION 

/-iOc. o Dismissed upon: o SuffiCient facts found but continued without a finding until: It I1J () . o Request of Commonwealth 0 Request of Victim o Defendant placed on probatioo until: 0/:! o Request of Defendant o Failure to prosecute 
o RlskJNeed or OUI o Ad min Istrative SuperviSion {! OtJ 

o Other: o Defendant placed on pretrial probation (276 §B7) until: 

/() tf!()Ed o Filed with Defendant's consent OTo be dismissed If court costs/ resl~ution paid by: 

(} /1 (JgG-S. o Nolle Prosequi 

o Decriminalized (277 §70 C) 

~ING FINAl DISPOSITION JUDGE DATE 

Guilty o Not Guilty 0 Dismissed on recommendation of Probation Dept 

o Responsible o Not ResponSible 0 Probation terminated: defendant discharged 

0 Sentence or disposiUon revoked (see conl'd page) o Probable Cause o No Probable Causa 

COUNT I OFFENSE DISPOSITION DA IE AND JUDGE 

--,.,,, ,..-_. 
DISPOSITION METHOD 1 FINE/ASSESSMENT SURFINE COSTS OUI §24D FEE OUI VICTIMS ASMT 

or 0 Admission 10 Sufficient facts 
colloquy and 278 §29D waming HEAD INJURY ASMT RESTITUTION Vf\N ASSESSMENT BATTERER'S FEE OTHER 

o Bench Trial 

OJury Trial 
SENTENCE OR OTHER DISPOSITION 

ODismlssed upon: 
o Sufficient facts found but continued without a finding until: o Raquest of CommonWealth 0 Request of Victim o Defendant placed on probaUon until: 

o Request of Defendant o Failure to prosecute o AdministraUv~s.uQ.ef\(i1iian_ o Risl<JNeed or OUI 

Other: o Defendant placed on pretrial probalion (276 §87) until: 
o Filed with Defendant's consent OTo be dismissed if court costs I restitution paid by: 

o Nolle Prosequi 

o Decriminalized (277 §70 C) 

fiNDING FINAL DISPOSITION JUDGE DATE 

o Guilly o Not Guilty 0 Dismissed On recommendation 01 Probation Dept 

0 Probation terminated: dBfsnden! discharged 
o Responsible o Not Responsible 0 Sentence or disposition revoked (see cont'd page) 

o Probable Cause o No Probable Cause 



CRIMINAL DOCKET DEFENDANT NAME 
DOCKET NUMBER 

DOCKET ENTRIES Kenneth G Hamilton 0852CROO0102 

DATE DOCKET ENTRIES 

/ /t%'f ~ W~ r/~ CMA 
CM tL"h rfttW- .; ~ ~ "~Ilo C/vL/Ld- tJ / :ito ZVl t'-

J)tvn ,ItA 
f f 

, . ,,~lF 
~ ' d'O~ ~~D~, ~)\--\ ~ l~ \J~\~ ~~ ~ ~l~cj 
11-4- f'k 

0 
A~IQ 1rl'll~ d ~f) / ~ lMA ~\).IJ\.XJ~iwu,~1 '6fJif) & L })'-/ 
~ ~ /''A ~Wb1/lU (/ CJal}bJ lith A f :flifu r~ 'Jill " (JJf/jtJ 
r1 All;? \D')JJtt rJll crnUflJJ:Q ~Lu' J~''!V~ ~h.A 

/1 ,. I./~ 0 r ------rn A1~ / j,.!1Z.(L AJl ' ()L~~~ ~A'/JL~ tJj(' -Wh~~'/-i 
'~ 11 )/{}W~ ()~, 0 U (J 

----;T/?~~ r £CT /J~ tJ g-/t:!c/J .3 r;::-r 
.../ (/ ~ 

, 

APPROVED ABBREVIATIONS 
ARR = Nralgrrnetlt PTH = Pretrial hearing DeE = Discoyery canpllance & i"')' selection BTR = Bench trial JTR' J"')' Ilial PCH = Proballl'e cause hearing MOT = MODOO hearing SRE a StaIIJs review 

SRP ; sta\IJ8 f8View of paymenlS FAT; FIm aplJearance in illY sessioo SEN; Sentencing ONF = CIliltintr.llC&WithouHlnoog sclledlied 10 I8tJTWlate PRO = Probation sdleOJed 10 I8iminate 
OFTA = Defendant failed to appear & was defaliled WAR = Warrant l6SU8d WARD = OefaUl warrarc i...,.,d WR = W<nanl or deiault W8ITlIIt recalled PVH = probatioo revocation hearing. 
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CRIMlNAl DOCKET DOCKET NUMBER 

0810CR000388 

NO. COUNTS I Trial Court of Massachusetts 
2 District Court Department 

DEFENDANT NAME AND ADDRESS 

Kenneth G Hamilton 
DOB GENDER ~?!:!.RT .~,AME & '~'''~'' 
12109/1962 Male OUIIH:H ville : \..oOUIl 

14 Neillian Crescent 
Jamaica Plain. MA 02130 

h""""""..."=:-o=.,.,,..:;-!:==,------, 175 Fellsway 
DATE COMPLAINT ISSUED . Somerville. MA 02145 

02/25/2008 
PRECOMPLAINT ARREST DATE 

01/03/2008 

FIRST FIVE OFFENSE COUNTS 

QQUNT Q.QQ.f; ~E DESCRIPTION 

1 275/2 

2 268/13B/A 

I 

DEFENSE ATTORNEY ff I (( S 

THREAT TO COMMIT CRIME c275 

WITNESS, INTIMIDATE c268 §138 

I 
OFFENSE CITYfTOWN 

Cambridge 

INTERPRETER REQUIRED 

POLICE DEPARTMENT 

CAMBRIDGE PO 

DATE & JUDGE DOCKET ENTRY DATE & JUDGE FEES IMPOSED 

I 0 Attorney appointed (SJC R. 3:10) 

: 0 Atty denied & Deft. Advised per 211 D §2A 

o Waiver of Counsel found after colloquy / 

Terms of release set: 

Arraigned and advised: 

Advls.:!d of right to jury 
trial 

o See Docket for special condition 

o Held (276 §58A) 

Potential or bail revocation (276 §58) 

o Right to bail to review (276 §58) 

o Right to drug exam (111E § 10) 

o Wailler of jury round after colloquy 

o Does not waive 

Advised of trial rights as pro S8 (Dist Ct Supp.R.4) 

J I"Jt.08' ~ of right ot appeal to Appeals CI. (M.R Grim P.R 28) 

SCHEDULING HISTORY 

NO. 

2 

3 

5 

6 

7 

8 

9 

SCH RESULT 

03/06/2008 Status Review [%Held 

~ounsel Fee (211 D § 2A'\I2) 

rOlJnsel Conlribution (211D § 2) 

Default Warrant Fee (276 § 30\f1) 
$ 

¥efaUll Warrant Arrest Fee (276 § 30 '\12) 

~robation Supervision Fee (276 § 87 A) 

Bail Order F orteited 

JUDGE 

QE.E.Eill;l~ 

01/03/2008 

0110312008 

o WAIVED 

o WAIVED 

o WAIVED 

o WAIVED 

o WAIVED 

10 0 Held IJ Cont'd 1)4<1 11./ ~ ~ 
ARR ; Arralgn""",1 PTH; Prelrial hearing DeE. Ol.covol)' oomplian"" & jlJl)' selection BTR ; Boom trial JTR = Jul)' In.1 PCH ; Prob.ble '"'us. hearing MOT; Mo~on hearlng SRE' i!a-;!.'~.~ . 's-cP- I' Wf . 
SRP;: Status review of payments FAT lilt First appearaflC"e jn jul)' session SEN "; Sentenclng CWF = Continuaru:;:e..wilhouMindlng scheduled to terminate PRO'" Probation scheduled to tem'linat& 

DFTA:: Oafendant failed to appear & was defauJted WAR::r Warrant Issued WAAO = oemutt wart'anl ISsued WR:;:: Warranl ordetautt warrant !'e"WI06d P\lH = porobatlon revocation healing, 
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( RIMINAL DOCKET - OFFENSES tpEFENDANT NAME rOCKET NUMBER 

Kenneth G Hamilton 0810CROOO388 

cou TIOFFENSE DISPOSITION DATE AND JUDGE T~ 

THREAT TO COMMIT CRIME c275 §2 -I //. 6~tJ ~ ~tf., ,J 
DIS OSITION METHOD 

1'NEIASSESSMENT SURFINE COSTS OUI §24D FEE OUI VICTIMS ASMT 
DG We Plea or D Admission to Sufficient Facts 
aco ted after colloquy and 278 §29D warning 

I~ 
nch Trial 

~EAD INJURY ASMT RESTITUTION V/W ASSESSMENT BAnERER'S FEE OnlER 

ryTrial waluiJ 
missed upon: SENTENCE OR OTHER DISPOSITION DDi I 

(} )/t!/ ~ 0 IRequest of Commonwealth D Request of Victim P Sufficient facts found but continued without a lfinding until : /11iJ ' o Request of Defendant 0 Failure to prosecute P Defendant placed on probation until : 

I 0 RiskiNeed or OUI 0 Administbtive Supervision ~ tV / t:J-.-. o Other: b Oefendant placed on pretrial probation (276 §b7) until : 
0 Filed with Defendanrs consent ~ To be dismissed if court costs I reslitution pai~ by: tUi# ~ A ~/A1J' 0 Nolle Prosequi ' I _" 'v 

0 De~inaliZed (277 §70 C) 

r%:NG 
~INAL DISPOSITION I JUDGE v DATE 

uilty o Not Guilty m Dismissed on recommendation of Probation r ept. 
I 

o Responsible o Not Responsible m Probation terminated: defendant discharged 

9 Sentence or dispOSition revoked (see cont'd 1 age) 
o Probable Cause o No Probable Cause , 
COUNT I OFFENSE I 

jDISPOSITION DATE AND JUDGE ~ 
2 WITNESS, INTIMIDATE c268 §13B //- S--= CJ ~ ~ 

DISPOSITION METHOD FINEIASSESSMENT SURFINE COSTS PUI §24D FEE OUI VICTIMS ASMT 

o Guilty Plea or 0 Admission to Sufficient Facts 
I 

~ .. ~ 00'""" ,", no ''''' ",";0, HFAD INJURY ASMT RESTITUTtON IIIIW ASSESSMENT BATIERER'S FEE OTHER 
DB ch Trial 

I toC1(U£1 ury Trial 
SENTENCE OR OTHER DISPOSITION 

It' /J1UtJ. )fiC-
O Dismissed upon: I 

o Request of Commonwealth 0 Request of Victim 
!jJ SuffiCient facts found but continued without a finding unlil : 

o Request of Defendant o Failure to prosecute 
!p Defendant placed on probation unlll: 

o RiskiNeed or OUI o Administrative Supervision 

(!/J7G lj/ / - I , o Other : ? Defendant placed on pretrial probation (276 §j7) until: 

0 Filed with Defendant's consent II] To be dismissed If court costs I restitution pal , by: 

;UI~MA/~~ l# 0 Nolle Prosequi 

o Deyimlnalized (277 §70 C) 1"(/. v .. 

-;g:NG "NAL 0;,"0",,", . r JUDGE 1/ DATE 

Guilty o Not Guilty ~ Dismissed on recommendation of Probation ept. 

o Responsible o Not Responsible II] Probation lerminated: defendant discharged 

D Probable Cause o No Probable Cause 
? Sentence or disposition revoked (see cont'd r age) 

-
I IDISPOSITION DATE AND JUDGE 'COUNT'rOFFENSE .. ,. 

DISPOSITION METHOD FI~ElASSESSMENT SURFINE 

It

oSTS OUI §24D FEE OUI VICTIMS ASMT 

D Guilty Plea or D Admission to Sufficient Facts I 
accepted after colloquy and 278 §29D warning HfjAD INJURY ASMT RESTITUTION ylW ASSESSMENT BAnERER'S FEE OnlER 

o Bench Trial 

OJury Trial 1 

SItNTENCE OR OTHER DISPOSITION f o Dismissed upon: 
o SuffiCient facts found but continued Without a fi ding until. o Request of Commonwealth D Request of Victim I , 'I 

o Request of Defendant o Failure to prosecute 
q Defendant placed on probation untl : 

o R;, kIN," m au' 0 ""m'." ~;w '''''"""0 
Other: O 'Defendant placed on pretrial probation (276 §S' ) until : 

0 Filed wi th Defendanrs consent oITo be dismissed if court costs I restitution paid I y: 

0 Nolle Prosequi 

D Decriminalized (277 §70 C) , ' 
FINDING FINAL DISPOSITION l JUDGE DATE 

o Guilty o Not Guilty o Dismissed on recommendation of Probation D pI. 

01 Probation terminated: defendant discharged 1 
D Responsible o Not Responsible 

0
1 

Sentence or disposition revoked (see conrd P]ge) 
o Probable Gause o No Probable Cause 
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CRIMINAL DOCKET 

DOCKET ENTRIES 

DATE 

/1-y ... tJf 

-J -00/ 

APPROVED ABBREVIATIONS 

DEFENDANT NAME DOCKET NUMBER 

Kenneth G Hamilton 
0810CR000388 

DOCKET ENTRIES 

ARR = Arraignment PTH :: Pratrfal hsaring OCE:: DIscovery compliance & Jury selection 8rn :: Bench trlal JTR :; Jury trial PCH :: Probable--eause hear1ng MOT = Modon hearing SRE :: Status review 

SRP = StlIbJs nrvIew of payments FAT = Arst appearance In jury session SEN = Sentencing CWF = ConUnuanoo-without-finding scheduled to lerminale PRO = Probation scheduled 10 i&tminate 
OFTA.:II Defendant failed to appear & was defaulled WAR = Warranl IssuOO WAAD = Defautt warranllssued WR :: Warrant or default warrant recaQed PVH ;; probation revocation heat1ng. 
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COMMONWEALTH 
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******************* 

June 6, 2008 
Somerville District Court 
175 Fellsway 
Somerville, MA 02145 

Anne Paruti, Assistant District Attorney 
For the Commonwealth 

Jacqueline Ellis, Attorney at Law 
For the Defendant 

***************** 
MOTION TO DISMISS 
***************** 

CAMBRIDGE TRANSCRIPTIONS 

675 Massachusetts Avenue 
Cambridge, MA 02139 

(617) 547 - 5690 
www.ctran.com 



Commonwealth v. Hamilton 19 

1 her r 1 of testifying, or t to influence t 

2 of what she might say. There was no 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

At st, I believe the Commonwealth s threats 

possibly against seven-year-old daughter in this case; 

but they have not met the elements of int ion of a 

y're asking to witness and t ir 

do just goes way 

intent. re 

sn't cha is 

proce ing, and t 

inf ence a witness 

THE 

e 

in t 

ation -- what 

I believe is the legislative 

es in the statue; but what 

ne 

t proce 

nk 

to 

to 

an active 

tr ng to 

MS. PARUTI: Thank u, Your Honor. 

THE COURT: The jury instructions, as 

h in t Distr Court in t 

not law because the law constantly 

rior Court, are 

s, not only 

statute but also case law. There are two cases 

18 specifically that have come down that suggest t t, first, 

19 

20 

21 

22 

23 

24 

25 

there are f 

rms of int 

t 

tion is iterally 

tion; 

rassi 

r some action or actions that wou 

ial witness in a sition where t 

one of those 

or se 

put the 

witness Is 

t she or he is i int t as a result of 

actions of inst rs of r ly or, 

in, even in - I lieve t re was the Robinson case, 

CAMBRIDGE TRANSCRIPTIONS JUNE 6, 2008 
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2 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

th v. Hamilton 20 

which is fairly close, where the 

and the pictures were taken wit 

ctures were taken, 

an h else. And I 

think t t case, in of itself, s sts t 

intimidation. With that in mind, the motion to 

denied. 

t 

. ELLIS; Your Honor, if I may, I 

--,-__ n_s_o_n ca s e . 

THE RT: Yes. 

t is 

ss is 

ew 

MS. IS: my inte tat ion of that f 

was t t t ure was r the int 

t t rson was a w ness. 

THE t. 

{vIS. ELLI S: Ms. Seoane or her daughter are not 

nesses. 

COURT: Who were t witnesses? 

MS. ELLIS: 's stil required the statute. 

17 Who was 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Who was t vict , and who were the 

tnesses? I mean, eve hing's r ct that n front of 

me. So I -- I'm i on the ass ion t t 

witnesses, in fact, p ion officer 

MS. ELLIS: But s IS not a witness to 

nor was s a witness at the t 

MS. PARUTI: I think -

MS. ELLIS: re was no en ing. 

hi 

CANBRIDGE TRANSCRIPTIONS JUNE 6, 2008 
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Commonwealth v. Hamilton 21 

MS. PARUTI: I think she's a i 

a witness in the way that statute cant 

t t she's not 

lates it. 

THE 

MS. I: But I would re to t 

sayi that s 's a officer who's t t 

the threats a is specifically noticed by t statute 

THE COURT: Right. 

MS ~ I: -- as 

THE COURT: t's my understanding -

MS. I: Ri 

THE of the nature of the 

aint is, as it st ,a the ure of the -

int tion was a inst t er. 

MS. PARUTI: I think 

of 

MS. ELLIS: Yes, the int tion, Your Honor, I 

wou ree 

THE In r wo , t re was an email 

MS. PARUTI: There was 

MS. ELLIS: It was 

MS. I: a tel mess 

THE COURT: Or a tel messa 

MS. PARUTI: to the Ms. - to t 

officer i y -- or t s is t t 

at trial 

CAMBRIDGE TRANSCRIPTIONS 

le s 

ion 

rnment 11 
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2 

3 

4 

5 

6 

7 

Corrunonwealth v. 22 

THE COURT: Ri 

MS ~ I: liedly threateni that, in 

retribution r r sending him jail, he will harm her 

THE COURT: Mm-hm. 

I: seven r-old or her young 

otero it st now, Ms. ne, the 

officer, is named as the victim in the aint as it 

8 issued. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. ELLIS: 

cause I did review t 

THE COURT: 

, the question I was raisi 

case 

MS. ELLIS: - and hat dealt with , s 

to a threat, and that court decided that ta 

t nk it was cell 0 ph--

COURT: Ri 

MS. IS: of a tness a sa or 

nothi more was to a threat; t 

t t were was a witness 

h clared their intent to testify and g 

in rmation against the de We don't 

I 

we 

a circumstance where, when this call was 

in 

had 

there ""las eding in i Ms. or her 

da ter r r is victim, could give 

in rmation inst the de nt 

and that's something t 's remai 

CAMBRIDGE TRANSCRIPTIONS 

ause there was none; 

te t te 

JUNE 6, 2008 
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Commonwealth v. Hamilton 23 

t c s to statute, it's remained clear this 

is to protect witness s -- pe e who are going to 

in rmation in a cr nal e ng -- from treats. 

THE COURT: essence of the statute that 

snit cha , and the essence of all of the cases that 

are ot is feari and if, ct, that can 

inte eted as ar, t n it's int ion. is a 

question, obviously, ct t has to dete ned 

the trier of fact. That s not a stion of law, nor is 

it a s ect to a motion to d S8. 

MS. ELLIS: I stand, Your Honor. Even 

ing t t t 

THE 

MS, ELLIS: - the threat has be to a 

's rema and Ms. Seoane is not a wi ness 

ss. 

inst 

was not, at t t he 

f S rged w th threat to 

the call, t re was no 

t a crime. 

THE Mm-hm. 

ELLIS: I'm not llengi 

was not a witness. 

COURT: Am I mi8inte reti the 

MS. ELL S: She was not a witness. 

MS, PARUTI: I don't --

ELLIS: I wou ask the Court to 

ew the police reports and to --

CAMBRIDGE TRANSCRIPTIONS 

that, 

s? 
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Commonwealth v. Hamilton 

redacted. 

THE COURT: WeI, the pol 

I don't know who is. 

24 

reports are all 

MS. ELLIS: I have an unredacted f Your 

Honor; but int -- I'm not sure if I'm making it, 

and you ' t agree, or if I'm just not king it. 

No, I'm not 

MS. IS: But there is no 

THE COURT: You know, I'm r the sian 

that it is the tion officer 

MS. PARUTI: olat him. 

HE COURT: -- who okay, vio ated this 

As a result of the alation, en he , 

know, either calls or emails t the p ion off 

ELLIS: Yes, the call was 

THE 's -- r And was the 

er recipient of --

I: It was if I can clarify, 

Honor, the actual message s left on t 

f cer's voice mail. 

THE COURT: Ri t. 

ion 

MS. PARUTI: And it says, you know, ust 

sically, h gotten out of 

THE Ri 

MS. I: of jai 

CAMBRIDGE TRANSCRIPTIONS JUNE 6, 2008 
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Commonwealth v. Hamilton 25 

Rig 

MS~ PARUTI: and he aid--

THE COURT: t. 

MS. PARUTI: well, on t 

THE COURT: 

MS. PARUTI: Part of his sentence was st 1 

nding. But he sa ,you know, thank you - and, I mean, 

this s factual te ion. 

THE ght. 

But ass ng t t itts taken as a 

threa , the ~ctual conten says, " nk you for sending me 

to jail. 

t way" 

sa " 

have the 

I'm really you sent me to that place. By 

and talks t money matters, 

the way, you know, I'm not a pr tor; 

rtunit - oh, you know, was 

THE Ri 

I: \\ I saw and ur ovely 

then he 

I did 

ed 

in office." 

t r, 

discuss 

THE 

nk you 

I: said, "You I'm not a 

have t rtun ty to meet and 

r with a r of p ors in ai 

r sendi me there." That is the content of So 

t mess that was taken as a threat. Actual y, that's 

CAMBRIDGE TRANSCRIPTIONS JUNE 6, 2008 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

~. 
25 

Comrrl.onweal th v. 

what we have 

obviously s 

Iton 

reo 

is a 

whole cess 0 t s 

threatening message. 

mot on 0 ss 

I think, Your or, I mean, 

ion officer who is invo 

ndant's case, 

stion t 

stion to answe 

e 

n, on t 

26 

n t 

obviously, is as to ether or not there was p use 

re and en nce to, in, issue the complaint. 

is enough e nce to issue t compliant. The stion is 

whether or not t refs enough evidence to convict. 

MS. PARUTI: t's right. 

MS. IS: Your Honor, I believe there's 

would can the 1 

MS. ELLIS: 

t that's 

THE 

standard. 

RT: 

most favorable. 

Ri 

t's a threat. Even 

t 

ferent stan I different 

I 

MS. IS: t's threat to commit a crime and 

that's --

THE COURT: 

talking trial, guilt 

refs a fferent standard. We're 

to probable cause 

is necessary in 0 

not, aga ilt 

CAMBRIDGE TRANSCRIPTIONS 

r t 

r 

a reasonable doubt as opposed 

issuance of the complaint. t 

a t to issue? It's 

areas e ; it's not 

JUNE 6, 2008 
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Commonwealth v . Hamilton 27 

1 all facts have to be introduced to issue the complaint . 

2 The question is, is there enough evidence presented to the 

3 magistrate or judge, whoever it might be , to issue the 

4 complaint? Now , the evidence as it stands, as I understand 

5 it, there is probable cause for the issuance of the 

6 complaint . Is it enough to withstand the burden that's 

7 placed on the Commonwealth? That's another question. 

8 MS~ ELLIS: Your Honor, I just point -- one 

9 question. 

10 

11 

12 

THE COURT : Sure . 

MS. ELLIS: So your finding is that, absent any 

evidence of an active criminal proceeding, the Commonwealth 

13 has met -- that there's evidence to charge him with 

14 intimidation of a witness. The statute , in and of itself 

15 

16 THE COURT: My 

17 MS~ ELLIS: says there has to be a criminal 

18 proceeding. 

19 THE COURT: My -- my ruling is, first the motion 

.20 to dismiss, as indicated and as it suggests, is denied . 

21 There is probable cause for the complaint . NOw, the 

22 

23 

24 

25 

question to be resolved at some point is, based on those 

facts, is there enough to convict. That ' s an altogether 

different question. 

MS. ELLIS: I understand what you're saying, Your 
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Honor. 

THE COURT: Ri 

MS. ELLIS: I'd prefer to not have h be exposed 

be e a jury for a that I n't see how t y're 

to ri ly pursue. 

THE COlTRT: n, I have no idea as to what 

ot f if any, the Commonwealth to 

If, as case stands, t re's a s 

stion as to whether or not t case would even go to 

J f only because of the standa the Commonweal has to 

uphold; that, f as we al know, is guilt beyond a 

reasonable g difference between that probable 

cause fo:!:' issuance of a complaint. re is probable 

cause for the issuance of the complaint. Now, let's leave 

it up to t trier of to ne t r or not 

t f S ev to convict. 

Okay. motion to di ss is nied. And 

would Ii Ellis? 

IS: I d request a status date 

COlTRT: Sure. 

MS. ELLIS: t modifications the 

Commonwealth may rna 

- to see 

to t laint and reserve 

on count one to file a motion to dismiss on that, 

on 

THE COURT: Sure. 

date 

r 
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1 MS. IS: -- t fications that t may 

2 make. Actuall I July 25, if th t's avail le? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE Sure, 

CLERK: At 

motion as stands is deni 

y 25. 

i t , after 

Matter will sta 

until July 25, the year 2008, nine o'clock in 

Court releasi you on the same terms and 

may st ck. 

MS. ELLIS: nk f Your Hono 

THE COURT: nk you. 

MS. PARUTI: Thank Your Honor. 

ourned at 11:04 a.m.) 
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