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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

1. Whether the trial courc correctly applied Sahli 
v. Bull Information Systems , Inc., 437 Mass. 696 
(2002) and other applicable law, in holding that 
appellants retaliated against Schive, their former 
employee, in violation of the anti-retaliation 
provisions of G.L. c. 15 18 §§ 4 (4) and 4(4A) , by 
filing a baseless lawsuit against her in the superi o r 
court? 

2. Whether the tria l court's factual findings 
regarding the causal link between Schive's actions 
(pursuing her reasonable discrimination claims) and 
appellants' actions (filing a lawsuit against her) 
provided an adequate basis to support its retaliation 
holding? 

3. Whether the trial court correctly determined that 
appellants abused the process of the court by filing a 
lawsuit against Schive that they knew or should have 
known was baseless, for the ulterior purpose of 
discouraging her from pursuing her reasonable claims 
of discrimination at the Massachusetts Commission 
Against Discrimination? 

4. Whether, following the retirement of the trial 
judge and his issuance of Findings o f Fact, Rulings of 
Law, and Order of Judgment, the successor judge 
properly entered judgment against appellants and 
awarded Schive emotional distress damages based on the 
record evidence, and attorneys' fees based on the 
record evidence supplemented by counsel's petition for 
fees pursuant to statute? 

STATEMENT OF THE CASE 

In December 1999, Appellants Psy-Ed Corporation 

( "Psy-Ed" ) d/b/a Excep t i onal Parent Magazine ( "EP" ) 

and Joseph Valenzano ( "Valenzano") brought a complaint 

in the trial court againsc Dr. Stanley Klein 

("Klein"), a founder of ?s·;-Ed and former co-publisher 



of Exceptional Parent Ma~az~~e, KSADD003; A001420, and 

Kimberly Schi ve ("Schi ':e" , 3. former EP employee. 

KSADD010-11; A001427-142B.- The Complaint included 

counts for violation of G.L. c. 93A § II, two counts 

for different types of defamation, and counts for 

civil conspiracy, tortious interference with 

contractual relations, and tortious interference with 

business relations. KSADD001; A001418. 

Schive brought counterclaims for retaliation 

under G.L. c. 1518 and for abuse of process. Klein 

also filed a series of counterclaims. KSADD002; 

A001419. 

On September IS, 2004, all the affirmative claims 

against Schive were dismissed by the court, with the 

exception of the claim for defamation per se. 

A001215, A001219. On June 21, 2005, the trial court 

allowed Schive's Motion for Judgment on Claim of 

Defamation Per Se, leaving no affirmative counts 

1 References to the record are as follows: "A" 
followed by a number refers to pages in the appendix; 
"TR." followed by a roman numeral and a number refers 
to the trial day and page of a transcript reference; 
and "EX" followed by a number refers to an exhibit by 
page number in the bound volume of trial exhibits. 
Finally, "ADD" followed by a number refers to pages in 
appellants' addendum following their brief, and KSADD 
refers to documents in Schive's addendum, followed by 
their page numbers. 



against Schive for trial. ~~A=D002 n.4; A001419 n.4. 

The trial court also dismlssed most of the appellants' 

affirmative claims agains~ Klein, leaving [or trial 

only a portion of the defamation claim against Klein, 

Schive's two counterclaims, and a number of Klein's 

counterclaims. Id., KSADD002 and nn.4, 6 and 7; 

A001419 and nn. 4, 6 and 7. 

The trial court (Houston, J.l conducted a bench 

trial over six days in June 2006 on the single 

remaining affirmative claim against Klein, on Klein's 

surviving counterclaims, and on both of Schive's 

counterclaims. KSADDOOl-2; A001418-1419. On August 

18, 2006, the trial court issued its Findings of Fact, 

Rulings of Law and Order of Judgment. KSADD001-027; 

A001419-1444. Inter alia, the trial court found in 

favor of Schive on both of her counterclaims. 

KSADD019, 25-26; A001436, A001442-1443. However, the 

trial judge had retired in the summer of 2006. 

A002399. Therefore, as part of his Order, he left the 

determination of damages to a successor judge. 

KSADD027; A001444. 

The successor judge held two hearings on 

post-trial matters and damages. KSADD029; A002399. 

At the second hearing, ~~e s~nerior court heard 



argument on the part ies I -.-:,-:::-:.. ::·..:. s mot ions, including 

Schive's motion for ass e ss~e ~= o f damages. KSADD028-

29; A001474-1687. On M a:::- :: ~ ~ 2, 2 009, the superior 

court (Hamlin, J.) issued Findings of Fact, Rulings of 

Law and Order on Plaintiff Kimberly Schive's Motion 

for Assessment and Award o f Dama ges and Fees and For 

Entry of Judgment. KSADD028-38; A002398-2408. 

The superior court awarded Schive $125,000 in 

emotional distress damages, KSADD033; A002403, and 

$463,448.60 in attorneys' fees and expenses. 

KSADD038; A002408. On the same date, that court 

ent ered judgment for Sc hive. KSADD 039-40; A002396-

2397. Also on March 12, 2009, the court ordered 

relief and entered judgment for Klein. A002356-2395. 

Appellants filed their notice of appeal on Apr il 

9, 2009. A002441. 

STATEMENT OF FACTS 2 

This case involves a lawsuit filed against two 

former employees of Psy-Ed Corporation, Schive and 

2 Schive notes that appellants' brief contains a 
purported "Introduction," which violates the 
strictures of M.R.A.P. 16(e), in that it purports to 
set forth facts about t he case without any 
"appropriate and accurate reco rd reference," indeed, 
without any record references at all. Schive is 
confident the court will d isreg ard such statements of 
purported "fact." 
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Klein, some years after :~e:~ employment ended. 

Schive contends that the la~suic was filed against her 

in retaliation for a discri minat ion claim she filed at 

the Massachusetts Commission Against Discrimination 

("MCAD") in 1997, after her employment ended, and that 

she pursued thereafter. Although the merits of that 

case were not before the trial court nor this court, 

the underlying facts of Schive's Psy-Ed employment and 

of the processing of Schive's MCAD complaint are set 

forth briefly below to explain Schive's counterclaims, 

which are the subject of this appeal. 

Psy-Ed hired Schive, who is deaf, as an assistant 

editor in 1993. She was based in EP's Brookline, 

Massachusetts office. Schive was promoted to 

associate editor within a year. KSADD010; A001427. 

Schive remained an employee of Psy-Ed until her 

termination in August 1996. KSADD010; A001427; TR. 

I V : 4 3; EX 02 7 0 . 

During the course of her employment, Schive 

experienced a hostile environment related to her 

deafness: although Schive needed a sign language 

interpreter to participate in group meetings in which 

a large number of indi vid'~al s too k part, on some ten 

to twelve occasions s~e ~as ~e~ied an interpreter. At 

.;: 



such times, she perceived =~a= Val enzano became angry 

and impatient with her whe~ she asked questions in an 

effort to participate in the meeting . KSADD010i 

A001427i TR. IV: 32-41. 

In the summer of 1 996 , Psy-Ed restructured i ts 

operations and moved certain functions to New Jersey. 

However, Klein and an assistant remained employed, and 

the Brookline, Massachusetts office remained open. 

KSADD006i TR. IV: 165-166. Schive was initially t o ld 

she would be offered an important continuing "senio r 

editor" role with EP. However, the role she was 

ultimately offered was a three-month part time 

consultant's role, with no benefits and no assurance 

of a continuing relationship beyond the three months. 

The offer was for a "very, ve r y small role," tha t did 

not include her former duties. TR. IV: 43. Schive 

declined the offer, and her employment ended in August 

2006. KSADD011i A001428i TR. IV: 41-43i EX 0269-270. 

Schive filed a claim of handicap discrimination 

at the Massachusetts Commission Against Discrimination 

("MCAD") on February 13, 1997. KSADD011i A001428i 

EX 0267-271. Inter alia, she complained of hostile 

environment discrimi nati c~ associated with the denial 

of needed interprete~ O3'2:~··~ :'2:03 , a"d discriminatory 

" 



termination, in that he:c was eliminated and she 

was denied a senior edl~or :col e and terminated when 

Psy-Ed restructured its operations. EX 0271. 3 

Before filing her complain~, in approximately 

December 1996, Schive, through counsel, sent a demand 

letter to Psy-Ed and Valenzano, to which the MCAD 

complaint was attached. TR. IV: 86-87 . On January 2, 

1997, Valenzano asked Klein by letter to respond to 

the allegations in the letter and complaint. 

KSADD010i A001428i TR. IV: 88-89. In the letter, 

Valenzano candidly admitted an impulse to retaliate by 

filing a lawsuit against Schive, as follows: 

If she cannot make her charges stick, she opens 
herself up to a significant slander and libelous 
[sic] action which I would not hesitate in taking 
against her, and which I am prepared to do even 
at this point. EX 0371. 

Thereafter, Psy -Ed counsel prepared an affidavit for 

3 Contrary to appellants' representations, Schive did 
not allege in her MeAD complaint that Psy-Ed moved its 
offices to New Jersey as a means of ending her 
employment. Rather, this f ormulation of what occurred 
first appeared in the MCAD's narrative that 
accompanied its probable cause finding. Compare 
ADD057 (MeAD narrative) with EX 0268 -271. 
Furthermore, at trial appellants objected to the 
admission of the MeAD's De cember 2, 1999 probable 
cause documents, and they were never entered into 
evidence. TR. IV: 53, 56. These documents are not 
properly before the court on appeal, and the 
statements upon which appellants re ly are hearsay and 
false. These objections are iis c ussed infra. 



Klein to sign in support o f ?sy -Ed's position at the 

MCAD. In June 1997, Klein signed the affidavit, but 

had misgivings. Klein commu n i c ated his misgivings to 

Psy-Ed and Valenzano. A001428. 

In October 1997, Klein executed a second 

affidavit, id., which affidavit stated that it 

clarified the first affidavit. It supported portions 

of Schive's MCAD Complaint. EX 0272-275. 

In September of 1999, Schive and Valenzano 

participated in a mediation to attempt to resolve 

Schive's complaint, TR. IV: 46, VI: 93-94, which was 

pending at the MeAD. TR. IV: 92. During the course 

of the mediation, Schive gave Valenzano a copy of 

Klein's second affidavit. TR. IV: 47, 49. Valenzano 

had not previously seen the second Klein affidavit. 

A001443. He later stated that he was shocked, 

surprised and disappointed by it. TR. III: 17-18; TR. 

IV: 169. 

The mediation thereafter failed. TR. IV: 49-50. 

At a meeting of the Psy-Ed Board of Directors on 

September 30, 1999, the Board vo ted to terminate the 

mediation without making S~~~~e an offer. TR. IV: 97-

98; EX 0058-59. 



-

On December 2, 199 9, L~e MeAD issued a probable 

cause finding on Schive's dlscrimination case, 

allowing her case to proceed. A001443; ADD 056-57. 

Just two weeks later, Psy-Ed and Valenzano filed 

their lawsuit against Schive and Klein. A001443. 

Valenzano admitted in d e position and confirmed at 

trial that Klein's second affidavit, which supported 

Schive in her MeAD case, together with allegations 

Schive had made in her MeAD complaint, led him to file 

the complaint. TR. IV: 103-104, 114. 

Following the filing of the lawsuit against 

Schive, on February 23, 2000, she filed a claim of 

retaliation at the MeAD. TR. IV: 54-55; EX 0290-292. · 

During the course o f the litigation, all the 

4 In December 2000, the MeAD issued a "Lack of Probabl e 
Cause" ruling on Schive's retaliation complaint, on 
the sole basis that she had "failed to demonstrate 
that she was subjected to an adverse employment action 
as her employment with Respondent was severed in 
August of 1996." EX 0386-388 at EX 0387-388. After a 
preliminary hearing (appeal ) , the MCAD affirmed this 
finding. EX 0384. (The MeAD nevertheless found 
probable cause on Klei n' s retaliation claim, also 
brought after his empl oyment ended. TR. IV: 161; 
A000658.) In any case I rel yi ng on the Supreme 
Judicial Court's decision in Sahli v. Bull Information 
Systems, 437 Mass. 696 (20 02 ) I the trial court reached 
a contrary conclusion C~ Schive's retaliatio n claim, 
stating that Schive had eSLablished that "the lawsuit 
brought by Psy-Ed is a:-. a:::':e~se employment action." 
A001442 (emphasis sc.:pp=..:.e:::. Discussion of the legal 
merits of the MeAD's ~~=..::::.~? i s f ound infra in the 
Argument section o f =~:. s ~ ~ :ef. 
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affirmative claims agains~ S ~~lve were dismissed. 5 The 

dismissal took place shorc::Cy a fter a June 9, 2004 

hearing on Klein's mot ions f o r judgment and for 

summary judgment on certa i n claims, in which Psy-Ed 

and Valenzano admitted they lacked evidence of any 

money damages. A001219. 

Upon hearing this admission, the superior court 

motion judge expressed strong words of reprimand and 

disapproval, as follows: 

THE COURT: ... Then I'm going to get back to the 
issue of litigation qua litigation because that 
strikes me as probably the most disturbing part 
of all this. And I am not the first judge who 
has been disturbed by the conduct o f the 
litigation in this case. 

One of the most striking things that I saw as I 
was going through the materials - and this was 
before I read the docket sheet or seen anything 
about what any other judges had done - was this 
statement in the response to the argument about 
motion for judgment, or, in the alternative, to 
preclude evidence, that, well, you know, "We 
haven't produced any documents about damages on 
the defamation claim, so that's moot, so we don't 
have to talk about it." 

This is a '99 case. So for five years there's 
been a claim out there for defamation, 
allegations about defamation, and Dr. Klein, who 
is the defendant and plaintiff in counterclaim, 
has been trying to ge t informatio n about the 
damages. And he doesn' t get any documents about 
that .... 

5 The trial court dismissed the claims after Schive 
moved that it do so, based C~ admissions made in the 
June 9 hearing, A001215-~2~~ , as di s c ussed infra. 

! , 



• • • 

It's unacceptable ... . 

• • • 

THE COURT: Counsel , you 're not hearing me .... 

This case began in 1999. The claim for 
defamation was not Dr. Klein's . 

MR. NORTON: That's abs olutely right, Judge. 

THE COURT: The cl a im f or defamation was there 
from day one, was it not? 

MR. NORTON: Yes, it was, Judge. 

THE COURT: And there were documents, a ll egedl y , 
to support a claim f o r damages under defamation, 
because you have to have damages . Otherwi se you 
don't have a defamat ion c l a i m, do you , Counse l ? 

MR. NORTON: There are - there is a def amation 
per say [si c ], your Honor , whi ch was always sor~ 

of a backup position .... 

But moreover , we , as counse l, always thought that 
there were actual special damages. We pursued 
that with the client. Push came to shove. We 
don't think we had adequate basis to move forward 
at this stage. We didn't have the doc ument s t o 
support a cl a im f or damages. I personally -

THE COURT: Couns el , this is five years after you 
alleged that there were such damages . It seems 
to me that the requ irement for counsel to see 
whether or not what a c l ient wants to do can be 
supported. It's l ong overdue. In fact, it 
should hav e been done before it was in the 
complaint. But even if it go t put in the 
complaint, i t most asst.:.redly should have been 
dropped within, wha~ , s~x months .... AOOl192-1195 
(emphasis suppliei 

• • • 



THE COURT: All rign c. ~e t /s peel out the 
defamation claim. And I want someone to tell me, 
on behalf of the plaint i ffs, what money damages 
do you have any proo f o f that you can present to 
a jury on any count? (emphasis supplied) 

MR. NORTON: Your Honor, I don't believe we have 
proof o f any money damages. 

THE COURT: Okay. Now, in a persona l injury 
case, of course, you don' t have to - well, that's 
not true. Even in a personal injury case you 
have to have some documents. You have t o have 
some medical bills, you have to show someone 
ended up having some medical care . Property 
damage, you need documents showing there was 
damage to the property. In a contract you have 
to have some sorts of damages, whether they are 
recission or - I mean things can't be 
speculative. 

This - I'm just hard-pressed now, given what was 
not produced. And I do not want counsel for Dr. 
Klein to tell me what is there. That's your job. 
And I don't see it. So how are we left with a 
case here? A001200 (emphasis supplied) 

Shortly after the hearing, on June 16 , 2004, 

Schive filed a Motion for Judgment on Counts One, 

Three, Four, Five, and Six, omit ting only Count Two 

for Defamation Per Se. A0 012 15- 1218 . In her motion, 

Schive demonstrated that a n essential element o f each 

of the claims in those counts - whether statutory and 

tort claims - was a s howi ng o f damages. A001217 n. 3 . 

The superior court granted Schive's motion after 

hearing and r eview o f t~e ~~~~script of the June 9, 

2004 argument. A00 12~; . 



Thereafter, in Feb~~~~~' 2 :0 5, Schive moved for 

judgment on the rema i nin; == ~~( for defamation per se, 

on the basis that plai n( ~== s' evidence developed 

during discovery (which was o u tlined and attached to 

the motion) was insufficient to support such a claim. 

A001220-1273. The superior court granted Schive's 

motion on June 21, 2005. A001303. 

Thus, Psy-Ed and Valenzano had spent five and one 

half years pursuing claims lacking any merit. Schive 

was forced to defend herself against those meritless 

claims for five plus years until she was able to 

demonstrate the lack of foundation for all the claims 

that had been made against her. 

Schive testified that the lawsuit filed against 

her caused her initially to be distraught; that for 

months she could not eat or sleep; that she became 

worried, embarrassed, and paralyzed in her working 

life, and that she felt her whole life was ruined. 

TR. IV: 58-63; A002401-2402. The trial judge found 

her to be credible. KSADD012; A001429. Psy-Ed and 

Valenzano c hose not to cross-examine Schive on her 

emotional distress. A002402. Carolyn Hwe i Hi ng l ng , 

Schive's partner, TR. I V: 76, corroborated S c h~·:e ' s 

distress, including Schive's crying, sleep prc~_e~s. 

13 



worries and mood changes. IV : 78-82. The trial 

court accepted lng's tesc~~=~y for corroborative 

purposes, but did not ref e~ ~o it in its decision. 

KSADD033 n.6i A002403 n.6, TR. IV: 82-83. 

Schive also testified t o the fees she had 

incurred in the years of l itigation, and that she was 

unable to pay her lawyers. KSADD012i A001429. Schive 

presented an expert on fees, J. Owen Todd, who 

testified by affidav it regarding Schive's atto rneys' 

bills. See TR. IV: 173-174. Todd opined that 

Schive's lawyers had handled complex issues in the 

case competently and efficiently , and saved the court 

"weeks of testimony in a groundless case," and he 

therefore recommended a 15-20 % fee enhancement. 

KSADD03 4-35i A002404. 

As discussed supra in the Statement of the Case, 

after trial the superior court awarded Schive damages 

for her emotional distress. At the direction o f the 

trial court, and without objection at trial from Psy-

Ed and Valenzano, that court had taken testimony from 

Schive's expert on fees by means of affidavit. TR . 

IV: 173-174, A001353-1366i A001371. See also TR. I: 

13-14. Although Psy-Ed and Valenzano objected co ~ he 

contents of Todd's submission in a post-tri al T.::; ~:"'=: __ , 

14 



A001367-l370, at no timE : ~EY object to Todd's 

testimon y being submitLe~ ~: f idavit f orm, nor did 

they seek to cross-exami~e ~~~d. 6 As d iscussed s upra , 

the superior court c onsidered and utilized Todd's 

affidav it in awarding Schive a ttorneys' fees, 

KSADD033-34i A002403-2408, including a 1 0 % enhancement 

of the lodestar amount "to acknowledge that time, 

effort, energy and money expended on a case which 

dragged on unnecessaril y for years. u KSADD03Si 

A00240S. 

SUMMARY OF ARGUMENT 

The trial court properly found in Schive's favo r 

o n her counterclaim f o r reta liat i o n unde r G.L. c . 

lSlB. The wording of t hat statute, authorit y from 

other courts interpreting like prov isions in o ther 

employment statutes, the legis l ature's mandate that 

G.L. c. lSlB's provisions be liberally construed, and 

the Supreme Judicial Court's decision in Sahli v. 

Bull, supra, all support the trial court's ho lding 

that a baseless lawsuit brought by an employer against 

6 Indeed, appellants had plenty o f advance noti c e 
regarding Todd's testimony. On the first trial day, 
in objecting to Klein's expert , appellants' counsel 
noted approvingly that Schive had properly named Todd 
as an expert witness and responded to Psy-Ed's expert 
interrogatories. TR. I: 14. 

15 



a former employee becac.:s::: S:-.::: :::::--ought discrimination 

claims comprises an "ad~::::::--s::: a=tion u cognizable under 

G.L. c. 151B. Pages 18 -32. 

The superior court he:::--e properly found Psy-Ed and 

Valenzano's suit against Schi ve to be baseless, 

because they lacked any evidence of crucial elements 

of each of their claims. Based on that finding, and 

on the trial court's further determination that Psy-Ed 

and Valenzano brought suit against Schive because of 

her filing and pursuing claims at the MeAD, the 

requirements of Schive's retaliation claim were met. 

Pages 33-49. 

Moreover, Schive brought her underlying claim at 

the MeAD reasonably and in good faith. The trial 

court found facts showing that her claims were 

reasonably based. The MeAD's 1999 probable cause 

determination provides a further indication of 

reasonableness and good faith. The MeAD's reversal of 

its probable cause ruling four years later is 

irrelevant: it comprises and rests on inadmissible 

hearsay, insofar as Schive's statements are c oncerned, 

and cannot serve to negate the finding of Sc~i~efs 

subjective reasonableness and good faith. Pa~es -:::;-

55. 

16 



Appellants' challe~~e : ~ :~e trial court's 

holding that they abused :~e c curt's process fails. 

Appellants failed to shc~ a ~~ · legitimate basis for 

pursuing their lawsuit , w~~ le the evidence, including 

Valenzano's admissions, makes c l ear that appellants 

brought the court case to force Schive to proceed in 

two fora on the same claims, and thus to discourage 

Schive from proceeding at the MCAD. The fact that the 

MCAD proceeding ended in 2003, but that appellants 

persisted in their baseless litigation, aggravates 

rather than negates appellants' abuse of the court's 

process. Pages 55-58. 

The superior court properly awarded damages af te r 

the trial judge's retirement, pursuant to Mass. R. 

Civ. P. 63. None of appellants' and their partisans' 

authority is to the contrary, since none involves a 

case where the trial judge issued a decision together 

with findings of facts and conclusions of law prior to 

passing the case to a successor. The successor 

judge's award of damages and attorneys' fees was well­

founded in the record and accords with the 

requirements of the rules of civil procedure. Pages 

58-63. 

17 



ARGUMENT 

I. THE TRIAL COURT CORRECTLY FOUND IN SCHIVE'S FAVOR 
ON HER CLAIM OF RETALIATION 

A. APPELLANTS PSY-ED AND VALENZANO ERR IN SUGGESTING 
THAT G.L. c. 151B'S ANTI-RETALIATION PROVISIONS APPLY 
ONLY TO CURRENT EMPLOYEES OF THE EMPLOYER THAT IS 
ALLEGED TO HAVE RETALIATED 

Appellants begin their attack on the lower 

court's ruling against them by arguing that G.L. c. 

151B does not protect Schive from retaliation because 

at the time Psy-Ed and Valenzano sued her, she was no 

longer their employee, and could not, therefore, prove 

that "she suffered an adverse employment action," as 

is required of an individual asserting a retaliat ion 

claim. Appellants reason t hat the term "adverse 

employment action" must be interpreted narrowly , to 

pertain only to adverse changes that take place within 

the workplace during the existence of the employer-

employee relationship. Appellants' Brief at 20-22. 

Psy-Ed successfully made this argument at the 

MeAD in response to Schive's February 2000 retaliation 

complaint, regarding which the MeAD f ound "lack of 

probable cause." The MeAD reasoned that si nce 

Schi ve' s employment with Psy-Ed had been se-."'2:!::"eci 

before the suit was filed, she could not de~=~3:~~: ~ 

that she was subjected to an adverse empl cy~~~: 

18 



action. EX 0387-388. H=~e~e r, the MCAD ruling was 

and is legally erroneous. A~ the time, both the plain 

words of G.L. c. 151B, as well as extensive authority 

under analogous federal law, mandated a broader 

interpretation of the scope of the statute's coverage, 

as discussed below. 

More to the point, whatever the argument's merits 

prior to 2002, this suggested interpretation cannot 

stand in light of Sahli v. Bull Information Systems, 

Inc., 437 Mass. 696 (2002). In that case, the Supreme 

Judicial Court opined that the filing of a lawsuit by 

a corporate employer against one of its former 

employees could violate the anti-retaliation 

provisions of G.L. c. 151B, if the lawsuit were 

baseless in law or fact. Sahli, 437 Mass. at 702. 

Although the Supreme Judicial Court determined that 

the lawsuit in Sahli was not baseless, and therefore 

did not comprise a retaliatory adverse action, the 

SJC, nonetheless accepted the principle that former 

employees would, in the proper case, have recourse to 

G. L. c. 151B relief. 
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1. Even Pre-Sahli, the Anti-Retaliation Provisions 
of G.L. c. 151B Applied to Former Employees 

a. Federal Interpretations of Remedial Labor 
Statutes Protect Former Employees Against Retaliation 

In interpreting G.L. c . 1 518 , Massachusetts 

courts look to the interpretations of analogous 

federal anti-discrimination statutes. Wheatley v. 

American Tel. & Tel. Co., 418 Mass. 394, 397 (1994) i 

see Wheelock College v . Massachusetts Comm'n Against 

Discrimination, 371 Mass. 130, 137-39 (1 976). Section 

704(a), the anti-retaliation provision of Title VII, 

found at 42 USC § 2000-3(a), makes it unlawful "for an 

employer to discriminate against his employees or 

applicants for employment" who have availed themselves 

of Title VII's protection. Finding the term 

"employees" ambiguous, the U. S. Supreme Court held 

that former employees are included within § 704(a) 's 

coverage. Robinson v. Shell Oil Co., 510 U.S. 337, 

346 (1997) The Court explained that to hold 

otherwise would be inconsistent with a primary purpose 

of the provision - providing unrestricted access to 

remedial mechanisms - and would allow employers to 

"retaliate with impunity" against those who had filed 

a complaint alleging discriminatory discharge. Id . 

Similarly, the Fifth Circuit has interpre~eG ~~e term 
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"employees fl in the anti-re::aliation prov ision o f the 

Age Discrimination in Emp loyment Act ( "ADEAfI ) to 

include former employees. EEOC v. Cosmair , 82 1 F.2d 

1 0 8 5, 1 0 8 8 ( 5 th C i r. 1 9 8 7 ) 7 

7 See also Sherman v . Burke Cont rac t ing, Inc., 89 1 F.2d 
1527, 1532 (11 th Cir. 1990 ) (holding that former 
employee may sue for retaliation under Title VII ) ; 
Pantchenko v. C. B. Dolge Co. Inc., 581 F.2d 1 052, 
1055 (2 nd Cir. 1978) (holding that the term "employee" 
in Tit l e VII's anti-re taliation provision includes 
former employees); Rutherford v . American Bank of 
Commerce, 565 F.2d 1162, 116 4 - 65 (10 th Cir. 1977 ) 
(finding unlawful retaliation under Title VII when 
former employer informed prospective employer of 
employee's discrimination charges); Beckham v. Grand 
Affair of N.C., Inc. , 671 F. Supp. 415, 419 (W.D. N . C. 
1987) (finding that former employee has cause of 
action under Title VII where f o rmer employer caused 
former employee to be arrested in retaliatio n f o r 
filing EEOC charge); Cozzi v. Pepsi-Co la Bottlers, 
Inc., 1997 U.S. Dist. LEXIS 7755, *9-10 (N.D . Ill. 
1997) (finding that filing of post-termination lawsuit 
may constitute "adv erse a c ti o n n under Title VII and 
ADEA); Passer v. American Chem. Soc'y, 935 F.2d 32 2 , 
330, 331 (D.C. Cir. 19 81 ) (finding that former 
employees are protected by the ADEA's anti-retaliation 
provision ) ; Murphy v. Village of Hoffman Estates, 959 
F. Supp. 901, 9 07-08 (N.D. Ill. 1997 ) (finding post­
termination employer conduct actionable under anti­
retali ation provision of Americans wi t h Disabil i t ies 
Act). Additionally, courts have found post-employment 
retaliation by a former employer t o be actionab le 
under the Fair Labor Standards Ac t of 1938 ( "FLSA" 
Hodgson v . Charles Martin Inspectors of Pe::rc :eJ~, 

Inc., 459 F.2d 303, 306 (5 th Cir. 1972 ) ', EC:::'::--.:; :::: :--. e. :::: 
there no reason under the FLSA t o afford f c~~e ~ 

employees less protection against ret aliat=-c~ :::::~e.~ 

current employees); the National Labor Re :e.:::::.= :-. := .=-. : :::: 
("NLRAfI) , NLRB v. Whitfield Pickle Co., 3 7 "'; ?,::. ::- .:: 

5 82 (5 th Cir. 1967) (holdi ng that it is a v i c :e.:::::.. : :-. : :: 
the NLRA's anti-retaliation provision t o re : '-.:.:=:e :::: = 
rehire a former employee who has filed an '-':' ::--. :::c.:,,::,' : ". :~ = :.: 
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Because G.L. c. 15:5 , ~~~e Title VII, the ADEA, 

and other federal statute s , ~s a remedial labor 

statute and contains an ana ~ ogous anti-retaliatio n 

provision, the MCAD should hav e adopted a similar 

position in interpreting the scope of § 4(4), and 

should have held that § 4 (4 ) protects former emp l oyees 

as well as current employees from retaliation. 

b. The Language of G.L. c. ISIB § 4(4) Includes 
Former Employees 

G.L. c. 151B § 4 (4) provides that it is 
unlawful: 

For any person [or] employer. . to discharge, 
expel or otherwise discriminate against any 
person because he has opposed any practices 
forbidden under this chapter or because he has 
filed a complaint . (emphasis added) 

While § 704(a) of Title VII refers to 

discrimination against "employees," the analogous 

provision of c. 151B refers to discrimination or 

retaliation against a "person." A former employee is 

certainly a "person." Therefore, c. 1518 prov i des 

even broader protection against retaliation than Title 

VII. Guided by the legislative directive that" [t] h e 

practice charge); and the Employee Retire rce:--_::. ::: :--_:::: :::- e 
Security Act ("ERISA"), Heimann v. Int'l u~~::::~ ::: ~ 

Elevator Constructors, 187 F.3d 493 (5 th Cie:. :;.;.;. 
(holding that former employee-participant s a~e 

protected from retaliation by their former e~; ~ = ~.-e::.--= 

or employee organizations for exercising t te~~ ~ :=~ := 

under ERISA) . 
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prov isio ns o f [c. 15 18] stc~ : d be construed liberally 

for the accomplishment of :::ne purposes thereof," G.L. 

c. 1518 § 9, there is no reason that the MCAD should 

have interpreted the word "person" more narrowly than 

the U. S. Supreme Court i nterpr e ted the word 

"employees" in Title VI I . In fa c t, pre-Sahli, the 

courts of at least two other states (one of whose 

anti-retaliation provision tracks G.L. c. 151 § 4(4) 

almost word-for-words ) adopted the reasoning of 

Robinson and held that, in their respectiv e anti-

retaliation provisions, the word "person" includes 

applicants for employment, Sada v. Robert F. Kenne dy 

Medi ca l Center, 56 Cal. App. 4th 138 , 16 0 (1 997) , a nd 

f o rmer employees, DeFlaviis v . Lord & Tay l o r , Inc ., 

223 Mich. App. 432, 440 (1997 ) . Ironically, l ong ago , 

the MCAD itself had found that former employees are 

S The California Fair Employment and Housing Act ma kes 
it unlawful" [f] or any employer ... to discharge, expel, 
or otherwise discriminate against any person because 
the person has opposed any practices forbidden under 
this [Act] o r because the person has filed a 
complaint, testified, or assisted in any proceeding 
under this [Act]." Cal. Gov't. Code § 12940 (h ) . The 
Michigan Civil Rights Act makes it unlawful t o 
"retaliate or discriminate against a perso n because 
the person has opposed a violation o f this act, o r 
because the person has made a charge, file d a 
complaint, testified, assisted, or participated in an 
investigation, proceeding, or hearing under this a c e." 
Mich. Compo Laws § 37.27 01; Mich. Stat. Ann. § 

3.548 (70 1) . 
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protected from retaliatory d:scrimination. See Davis 

v. City of Chelsea, 3 MDLR 13 35 , 1366-67 (1981) 

(finding unlawful reta liation against former employee 

by former employer where fo r mer emp loyer informed 

prospective employer of f o rmer employee's MCAD 

charge ) . 

Where the language of a statute is unambiguous, 

the statute "must be interpreted in accordance with 

the usual and natural meaning of the words." 

Commissioner of Revenue v. AMIWoodbroke, Inc., 418 

Mas s. 92, 94 ( 1994 ) . The legislature could have 

expressly substituted the words "current employee" (or 

even "employee") for the word "person," but it did n ot 

do so. Additi onally, there is no qualifier in § 4(4 ) 

or § 4 (4A) that would limit the scope o f the prov ision 

in time to only those persons still employed at the 

time the retaliation occurred. 

Furthermore, a statute must not be interpreted in 

such a way as to "produce an illogical result." ROPT 

Ltd. Partnership v. Katin, 431 Mass. 601, 603 (2000) 

In finding against Schive, it was illogical for the 

MCAD to interpret the word "person" to mean "current 

employee." To do so meant t:C_a': a:1 employer would be 

prohibited from retali a~ :~~ a~a::1st an employee who 

.., , _ ... 
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filed a discrimination clal~ w~ile she was still 

employed, but would be free : 0 retaliate against t he 

same individual once her employment ended. To 

effectively eliminate discrimination in employment, an 

employee must be able to initiate a timely complaint 

withou t fear of retaliation at any time. 

c. Filing a Meritless Lawsuit Constitutes A 
Retaliatory "Adverse Employment Action" 

G.L. c. 151B § 4(4) prohibits "discriminat[ion]" 

against any person who invokes the statute's 

protection. By its own terms, therefore, the statute 

is not limited in scope only to retaliatory acts cast 

as cognizable empl oyment actions, such as discharge 

and demotion. 9 Indeed, a wide range of negativ e 

post-employment actions have been held to viola te 

analogous federal statutes: persuading the former 

employee's new employer to fire the employee, Sherman, 

supra; informing a prospective employer that the 

former employee brought discrimination charges against 

the former empl oyer, Rutherford, supra; cancelling an 

event planned t o honor the f o r me r employee, Passer, 

supra; providing a negative employment reference to a 

prospective employer, Robi:1scn, supra; refusing t o 

9 Nor does the statute use :te f o rmulation "adverse 
employment action." 
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provide employment referehces, Pantchenko v. C.B. 

Dolge Co., Inc., supra, stopping promised severance 

payments, Cosmair, supra; wi thd rawing a workers' 

compensation settlement offer, Jones v. Ryder Services 

Corp., 1997 U.S. Dist. LEXIS 3975, *14 (N.D. Ill. 

1997); disclosing confidential information to former 

co-workers, Murphy supra; refusing to contract with 

former employee, Carter v. TCI Media Services, 1998 

U.S. Dist. LEXIS 15552 (N.D. Tex. 1998). 

In fact, ample precedent exists for finding that 

precisely the actions alleged here - filing a lawsuit, 

not in good faith and instead motivated by 

retaliation-can be the basis of a retaliation claim. 

See, e.g., Pinkett v. Apex Commc'ns Corp., 2009 WL 

1097531, *3-4 (E.D. Va. Apr. 21, 2009) (summary 

judgment denied on employee's claims of post­

employment retaliation under Title VII and Equal Pay 

Act, where employee alleged that employer filed suit 

against employee with retaliatory motive and proffered 

evidence contesting employer's claims in suit ) ; Harper 

v. Realmark Corp., 2004 WL 1795392, *1-55 (S.D. Ind. 

July 29, 2004) (employee's Title VII retaliation claim 

would not be "futile," for purpose s of motion for 

leave to supplement pleadi~gsr where employee alleged, 
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inter alia, that employe::: ' S ==".J.nterclaims were 

frivolous and brought with a retaliatory purpose ) 

Durham Life Ins. Co. v. Evans, 166 F. 3d 139, 157 (3d 

Cir. 1999) (dicta indi cating that Title VII c laim for 

post-employment retaliation based on employer's suit 

against employee requires s howing that suit "lacked a 

reasonable basis U
); Shafer v. Dallas County Hospital 

District, 1997 U.S. Dist. LEXIS 23451, **12-13 (N.D. 

Tex. 1997) (defamation claim undertaken with 

retaliatory intent is actionable as retaliation under 

Title VII). See also Cozzi, supra, (filing lawsuit 

after employee terminated may constitute adverse 

action under Title VII or ADEA ) ; Harmar v. United 

Airlines, Inc., 1996 U.S. Dist. LEXIS 5346 (N.D. Ill . 

1996) (retaliatory lawsuits actionable under Title 

VII); Urquoida v. Linen Supermarket, Inc.,1995 U.S. 

Dist. LEXIS 9902 (M.D. Fla. 1995) (defamation suit 

filed in retaliation for making EEOC charge violates 

Title VII); EEOC v. Levi Strauss & Co., 515 F. Supp. 

640 (N.D. Ill. 1981 ) (same ) i EEOC v . Virginia Carolina 

Veneer, 495 F. Supp. 775 (W.D. Va. 1980) (same) .10 

10 Drawing on Title VII jurisprudence set out in 
Robinson, supra, inter alia, ~ne Fourth Circuit ruled 
that a former employee may c: al m retaliation under the 
FLSA where the employe::: c:::i~?s a lawsuit against t he 



Where all these courts h a v e broadly interpreted the 

anti-retaliation prov isio ns of t h e underlying 

statutes, where the MCAD i t s elf has previously done 

so, and where the legislature has decreed that the 

provisions of G.L. c . 151B should be broadly construed 

to accomplish its purposes, the MCAD wrongly held that 

Schive's retaliation complaint lacked probable cause 

on the sole basis that she was no longer Psy-Ed's 

employee. 

2. In Sahli, the SJC Made Clear That G.L. c. ISlB's 
Anti-Retaliation Provisions Protect For.mer Employees 

In Sahli, the Supreme Judicial Court described 

its task as to determine: 

whether the filing of a lawsuit by a corporate 
employer ... can constitute an act violative of the 
retaliation and interference provisions of G.L. 
c. 151B. To resolve this question, we must 
balance the constitutional right to seek judicial 
resolution of disputes ... against the statutory 
right under G.L. c. 1518 to seek redress for 
allegations of discrimination without fear of 
retaliation.... Sahli, supra, 437 Mass. at 700-
701. 

The Supreme Judicial Court answered its own 

question in the affirmative, but only in cases of 

employee "with a retaliato::::-y mo tive and without a 
reasonable basis in fact or l aw." Darveau v. Detecon, 
Inc., 515 F. 3d 334, 341-34"; · 4 :::: Cir. 2008). Cf. Bill 
Johnson's Restaurants, I~~. ~. National Labor 
Relations Board, 461 U.S. -;03: ( 1983) (filing baseless 
lawsui t for retal iat o ::::-~' ::::-'23.2 :::-.2 act ionable under the 
anti-retaliation prc:=-s=-:::-. :: : ~he NLRA) . 
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"well-founded" or "reasonab:y-based" lawsuits. Id. at 

702, 704. As the court noted, "'baseless' or 'sham' 

litigation is not protect e d by t he First Amendme nt." 

rd. at 702. In such cases, the rights of a former 

employee would perforce outweigh the suing employer's 

rights, since the latter lacks First Amendment 

protection. 

Summarizing its own ruling, the SJC explained: 

"we conclude in the instant case that, although the 

interest in remedying discrimination is weighty, it is 

not so weighty as to justify what amounts to an 

absolute restriction on an employer's right to 

petition the courts." rd. (emphasis supplied) 

Thus, the SJC balanced the employer's constitutional 

right to petition against the employee's statutory 

right to challenge discrimination. 

If appellants here were correct in their analysis 

of a former employee's rights, no such balancing would 

have been necessary. The SJC could simply have stated 

that G.L. c. 151B does not reach actions an employer 

takes against former employees. Indeed, the superior 

court had dismissed Ms. Sahli's claims on just that 

basis. See Sahli v. Bu ll ~nf c rmation Systems, Inc., 

No. 983372, 201 WL 7 16S ~3 ~a s s . Super. Ct. Mar. 16, 
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2001 ) 11 

It is a fundamen ta : , ~e ::-settled principle of 

American jurisprudence, l~'-9 ~ecognized in 

Massachusetts, that a cour t wi l l not reach out for a 

constitutional rationa l e f o r i t s decision if an 

alternative ground is available . Duro v. Duro, 392 

Mas s. 574, 575 n. 1 ( 1984) . Here, if the SJC had 

agreed with the superior court that former employees, 

because of their status as former employees, could not 

possibly make out a viable c la im of retaliation, and 

that only actions taken by the employer a t the 

workplace or to active employees comprise "adverse 

employment actions," the high court could have simply 

affirmed the decision by the superior court, and 

avoided reaching the constitutional issue. 

11 Per the superior court decision, 

even if it were true that Bull's action in the 
Superior Court was an adverse action ... it d oes 
not constitute an adverse employment 
consequence. 

Sahli has not ever alleged any adv erse 
employment consequence in retaliation fo~ ~~e 

complaint. Sahli has no likelihood of s uc =e33 
her retaliation claim, and Bull is entitl e~ 
judgment as a matter of law.... (emphas is ::-. 
original) . 
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It chose not to de sc . c~ ~: ~usly because it 

deemed the superior co~~ : 's s:~:ucory analysis 

insufficient or wrong. :eg: c of the SJC's 

decision compels the re cog=--.i cion that in an 

appropriate case, a forme r employee will be able to 

show that her former employer un lawfully retaliated 

against her, such as by filing and pursuing sham or 

baseless litigation. 12 

Appellants here seek to evade the logic of the 

Supreme Judicial Court's reasoning in Sahli. They 

simultaneously rely on the outcome of the case (namel y 

that there, the employer was held not to have 

retaliated in filing suit against its former employee, 

because its lawsuit against the employee was not 

1 2 The Massachusetts cases cited by appellants in 
f oot notes 7-8 on pages 21-22 of their brief, and by 
amici at pages 20-21 of theirs, are not to the 
contrary. Several of the cited cases pre-date Sahli, 
but more to the point, none involve f ormer employe e s 
alleging that the employer's actions after their 
employment ceased constituted retaliation. Rather, 
the cited cases engage very different questions: 
whether the particular employer actions discussed were 
sufficiently "adverse u to warrant recognition as 
unlawful retaliation, as in MacCormack v. Boston 
Edison Company, 423 Mass. 652, 664 (1996) ( "MacCormack 
simply offered no substantial evidence to show that: he 
suffered any real harm, as opposed to his sub j ective 
feelings of disappointment and disillusionment U 

I e r 
whether the employer' s adverse act i ons were ca ·...:.sc.:: ~· 

related to the employee's earlier discriminati o =--. 
complaint, as in Lewis v. Gillette, 22 F.3d 22, L= 
Cir. 1994). 
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"sham" or "baseless" ) ~~:_E :gnoring Sahli's 

premise, namely that a s~a~ 2~ baseless suit brought 

against a former employee by an employer that has been 

accused of discriminatio n ma y be shown to constitute 

unlawful retaliation. Fortunately, the trial court 

made no such error. 1 4 Nor should this court be taken 

in by appellants' attempted sleight-of-hand. 

Schive's status as a former employee does not 

disqualify her from seeking to prove retaliation under 

the teaching of Sahli. That case makes clear that if 

she is able to show that Psy-Ed and Valenzano's 

lawsuit against her was "baseless," "sham," and not 

"reasonable," and that it was causally related to her 

protected activity at the MCAD, she can prevail in her 

retaliation claim under G.L. c. 151B. 

13 Indeed, appellants overread Sahli, claiming that it 
holds that employers may properly sue employees to 
challenge the employees' discrimination claims. 
Appellants' brief at p. 26. The SJC, of course, said 
no such thingi it merely said a suit to determine the 
legal force of a release of claims was not meritless, 
but did not open the door to a wholesale review o f an 
employee's discrimination claims in a court action. 
14 Contrary to the assertion by amici, the trial court 
did not ignore precedent to extend the scope of the 
anti-retaliation provisions of G.L. c. 151B. Rather, 
the trial court followed the law as i~~e~p~e~ed by the 
SJC in Sahli, as is proper. 
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B. THE SUPERIOR COURT'S RULINGS MET SAHLI'S 
REQUIREMENT THAT THE RETALIATORY LAWSUIT BE FOUND 
"SHAM" OR "BASELESS" 

Appellants next a t tack t he ruling below by 

claiming that, even if a baseless or sham lawsuit 

brought against a former employee can constitute an 

"adverse employment action," the trial court ' s 

decision was inadequate in that it failed to include 

specific findings that appellants' lawsuit lacked a 

basis in law or fact or was otherwise "sham," arguing 

(brief at 25 ) that the trial judge "merely observed 

that, by the time of trial, the claims against Schive 

had been dismissed 'on the grounds that admissib l e 

evidence of damages and act ionable defamation was 

lacking. III They proceed to argue that "[t]his, 

however, is not the equivalent of a finding that the 

claims were 'baseless' or 'sham' claims," or "were 

objectively 'sham' ab initio." 

Appellants err. That is precisely what the 

superior court found, and correctly so, and castigated 

appellant's counsel for even bringing, or not quickly 

dismissing, their claims, as described below and in 

the Statement of Facts, supra. The trial judge did 

not need to go back and rehearse the prior proceedings 

in his opinion; the re co r d adequately preserves them. 



Whether Psy-Ed and Va:e~zano had a legall y 

sufficient claim was addressed by the superior court 

in the Summer of 2004, flve-and-one-half years aft er 

they filed their lawsuit. On June 9, 2004 the court 

held oral argument on, inter alia, Klein's motion for 

judgment, or, in the alternative, to preclude 

evidence. AOOl189; A000711. In his supporting 

memorandum, Klein had elaborated that, among other 

things, Psy-Ed and Valenzano had failed to produce any 

evidence in support of any of their six counts , 

despite their claims, in each count, to have suffered 

"serious and substantial loss and damage u1 5 as a res u lt 

of Klein's claimed actions. A000725. Klein included 

details about claims of loss Psy-Ed and Valenzano had 

made in discovery, including an assertion that Psy-Ed 

had suffered damages in excess of one million dollars, 

including lost subscription and advertising income. 

A colloquy ensued with respect, initially, to 

damages under Count II, but which the court in 

questioning expanded to all the counts. A001200. At 

one point, the court asked, point-blank, ~~a~ 

damages do you have any proof of that you ca~ ;~e 3 e~~ 

15 See First Amended Complaint at ~~33, 37, 3 S , 

and 46, A000079-83. 
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to a jury on any coun t ?" ::-::::-.:;'3is supplied). The 

answer from Psy-Ed and Va~ ::~z :;.~~ 's counsel was "I 

don't believ e we have p~== ~ -~ a ny money damages." 

Id. 16 The court respondea , And I don't see it, so 

how are we left with a cas e here ?" Id. 

The presiding judge a lso op ine d dur ing the 

hearing that counsel for Psy-Ed and Valenzano should 

have investigated whether their clients' assertions 

could be supported before filing suit, "befo re it was 

in the complaint," or "even if it got into the 

complaint, it most certainly should have been dropped 

within, what, six months." AOOl195. She then 

indicated an intention to consider imposing sanct ions. 

AOO l196. 

Thus, contrary to appellants' characterization o f 

their lawsuit as simply a series of merely 

"unsuccessful claims," see appellants' brief at 25, 

the superior court indeed found the lawsuit baseless, 

in no uncertain terms ("so how are we left with a case 

here?" ) , and further, described appellants' c ounsel's 

failure to follow the requirements o f the duty to 

16 Schive addresses the matter of per se damage3 ~~=~ 
respect to Valenzano's personal claim of slande~ 
infra. These were also dismissed, but on dif~e~e~= 

grounds following a separate motion by Schiv e. 
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investigate claims prl =~ :~ ~~ n9 them sanctionable. 

Following the admiss~:::::-. :::~. (heir counsel that 

Psy~Ed and Valenzano ha j ;~00f of any money 

damages, Schive filed her m:::: ci0n to dismiss all counts 

of the complaint against he r except for the count for 

slander per se. A00121 5 - 1218 . In her motion, Schive 

cited legal authority f or the proposition that, with 

respect to each of the claims in question, proof of 

damages is an essential element of the claim. A001217 

n.3. 

Psy-Ed and Valenzano had the opportunity to repl y 

fully, and filed an opposition.1 7 That document is 

devoid of any authority contrary to that put forward 

by Schive. In~tead, the argument amounts to a 

recitation of prior events in the case, and an attempt 

to rewrite history and suggest that counsel had not in 

fact revealed that no damages existed with respect to 

any count of the complaint. In addition to citing no 

contrary legal authority, the opposition also failed 

to proffer any evidence of damages. Given the utter 

failure to show either legal and factual suffi=ien=y 

1 7 Psy-Ed and Valenzano's opposition, which was S =~E~=~ 
omitted from the Appendix, is included in Schi','E' s 
Addendum at KSADD 041-43. The court's judgme~c ~ s ~~ 

A001219. 
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of Psy-Ed and Valenzanc' s = : a ~~s against Schive, the 

superior court properl y j ~s ~ ~ss ed them all and granted 

Schive's motion. A00121 S, ~219. 

Even now, appellants Gave not proposed legal 

authority suggesting that Schive's authority was 

wrong. They made no offer of proof at trial and do 

not suggest that they had proof of damages that was 

somehow excluded . They have, in short, left the 

court's reasoning fully intact. The trial court was 

entitled to rely on the court's earlier judgment. 

The final remaining claim, for defamation per se t 

suffered from a failure of proof. Psy-Ed and 

Valenzano could not produce any evidence of 

actionable, nonhearsay statements by Schive during the 

entire course of discovery. Schive gathered the 

fruits of that discovery in her motion and explained 

why they were legally insufficient. A001220-1273. 

In their response, Psy-Ed and Valenzano again 

relied on prior events in the case, but failed to 

append any evidence of actionable defamation. 

A001274-1280. The superior court correctly dismissed 

the one claim remaining against Schive. A0 0130 3. 

At trial, Valenzano was questioned aboG~ ~~s 

claims that Schive had defamed him. In eac h =a S2 , 
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Valenzano admitted he ha ~ ~~rs t -hand knowledge of 

any statements by Schive ::i e s::::::-ioed in the complaint. 

See, e.g., TR. IV: 105-::':':-· ; ::"::"5-120. Valenzano did 

not offer any contrary ev~de~ce in rebuttal. Thus, 

both prior to trial and a c trial, the complaint's 

allegations that Schive had defamed Valenzano, and 

that he had suffered reputational damages, were shown 

to be baseless. 

Nor do appellants suggest that Schive's legal 

arguments put forth in her motion with respect t o the 

defamation count were in any way incorrect. 

Accordingly, the trial court's statement that 

appellants ' lawsuit was 'baseless" and "sham" is wel l -

established in the record. Contrary to appellants' 

assertion, their claims were indeed devoid of both 

legal and factual basis ab initio. 

C. THE TRIAL COURT CORRECTLY FOUND THAT PSY-ED AND 
VALENZANO SUED SCHIVE BECAUSE SHE PURSUED HER 
DISCRIMINATION CLAIM 

Appellants next attack the decision below by 

claiming that in finding that Psy-Ed and Valenzano 

retaliated against Schive, the trial court applied the 

wrong legal standard, and reached clearly errone ou s 

factual conclusions. They err in both respect s. 
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1. The Trial Court Utilized The Correct Legal 
Standard 

Appellants claim (bri ef at p. 28) that, in 

finding that they retaliated against Schive by suing 

her, the trial court improperly utilized "only the 

first step under the three step burden-shifting 

analysis" used by Title VI I courts in summary judgment 

cases. They argue further that somehow the judge 

should have required more of Schive to prove that her 

"protected activity was the 'but for' cause or 

'determinative factor' behind the employer's adverse 

action." Id. 

Appellants' objections are misplaced. The trial 

court followed well-settled principles in finding that 

Psy-Ed and Valenzano sued Schive because of her 

pursuit of her MCAD claims, in v iolation of G.L. c. 

151B. 

In Mole v. University of Massachusetts, 442 Mass. 

588 (2004), the SJC set out the prima facie case f o r 

claims of retaliation as follows: 

[the plaintiff] had to show that he 
protected conduct, that he suffered 

e :10 ac: e:J. 

SO:-:1e a:J.-.re::::-se 

action, and that "a causal connect ion e x ~s:e~ 

between the protected conduct and the o. :::-:e:::-s::: 
action." Mole, supra at 591-92 (cito.:~ :: :-_:: 

omitted) . 
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It is beyond dispL:e :~~: 3chive made out the 

first step of her pri ma :a = ~e =ase according to the 

3JC's f o rmulation . She s ~=~ed that she had engaged in 

protected activity by fi li ng and pursing her MCAD 

complaint. Schive also ma d e out the requisite showing 

under the second step: although appellants argue that 

Schive has not shown that she suffered "some adverse 

action" cognizable at law, Sahli teaches, and the 

trial court properly held, that she did so suffer, by 

proving that the lawsuit brought against her was 

baseless. 

In the third step of mak ing out a prima facie 

case, the plaintiff must establish causation. She can 

do so through direct or circumstantial evidence. In 

Mole, the SJC discussed how causation may be proved, 

and whether "an inference of causation" is permissible 

in various factual settings. Id. at 592. Under 

Massachusetts law as articulated by the SJC, a 

retaliation plaintiff's prima facie case is therefore 

no different from that articulated by the district 

court in Maldonades v. Metra, 743 F. Supp. 563 (N.D . 

Ill. 1990), the trial court's citation to whic~ 

appellants object. 
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Appellants' objec~~:~ :~~ : : he trial court 

ignored the second a nd - .-- - -.- -" -- .. - - -" s :eps of the requisite 

"burden-shifting proce s s " ~s e qually misplaced. The 

SJC has approved the f O :: : ~~~3 articulation of those 

latter steps: 

Once the Plaintiff has made a prima facie 
showing, the burden 0: production shifts to the 
defendant to articulate a legitimate, non­
retaliatory reason for its employment decision. 
If the defendant does so, the plaintiff must show 
that the defendant's proffered reason was not, in 
fact, the real reason for the decisions and that 
the decision was the result of the defendant's 
retaliatory animus. McMillan v. Massachusetts 
Soc'y for the Prevention of Cruelty to Animals, 
140 F. 3d 288, 309 (1 st Cir. 1998), cert. denied, 
525 4. S. 1104 (1999), cited approvingly in Mole, 
supra, at 591. 

But if the employer fails to meet its burden of 

production, the employee can prevail on the basis of 

her prima facie case. See Abramian v. President & 

Fellows of Harvard College, 432 Mass. 107, 117 (2000) 

If the employer fails to meet its burden of 
production at stage two, the presumption created 
by the evidence supporting a prima facie case 
"entitles [the] plaintiff to judgment" (c itation 
omitted, emphasis added by SJC in quoted text) . 

Here, appellants fail to cite any evidence put 

forward at trial of any legitimate, nonretaliatory 

reason for their having sued Schive. Thus, Schive was 

not required to show that such articulated reason was 

a pretext. Since Schive had made out her prima fa:~e 
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case, the tri a l court ~a5 ;~ : ;e~~ y entitled t o 

conclude, "based on di~E=: a~i indi rect evidence, t hat 

Psy-Ed and Valenzano br= ~?~: this action against 

[Schive ] because of her reasonable efforts at MCAD." 

A001443 (emphasis supp l ied ; : 5 

In short, the trial court reached its conclusion 

in an absolutely unobjecti onable manner. I t f ound 

that Schive had made out her prima fa c ie case, and 

drew inferences from the evidence to find that but for 

Schive's pursuit of her MCAD claims, appellants woul d 

not have sued her. 

1 8 To the extent that appellants' objection rests on 
the trial court's having drawn inferences from fac ts 
in evidence, the objec tion is entirely without me r it. 
The SJC has embraced the inferential method of proof 
o f c ausation in retaliati on cases . See e.g., Mole , 
supra, at S92 (discussion of drawing inference o f 
retaliation from evidence of causal link ) . This 
accords with the SJC's acceptance of the infere ntial 
method of proof in discrimination cases generally . 
See e.g., Lipchitz v. Raytheon Company, 434 Mass . 493, 
SOl, S03 n.1S (20 01) (if reason articulated by 
employer for its action is f ound to be false, fact­
finder may infer discriminatory intent or state o f 
mind; showing of pretext permits, but does not compel, 
inference that adverse action was "because o f" 
discrimination ) . Appellants err insofar as they 
suggest that such inferences are " e ntitled to no 
weight." The case upon which they rely , Malone v . 
Walsh, 31S Mass. 484 (1944), dealt with "inferences n 

that amounted to legal concl u sions, not c ircumstantia l 
evidence leading to findings of fact . 
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2. The Trial Court Correctly Found That Appellants 
Sued Schive Because She Brought and Pursued Her MCAD 
Claims 

Appellants c it e three bases f or attacking the 

trial court's finding that Schive 's pursuit of her 

MeAD action caused Psy-Ed and Valenzano to sue her : 

a. her MeAD action was fi l ed nearly three years 
before appellants' suit, too long to give rise to an 
inference of retaliationi 

b. the trial court mischaracterized Valenzano's 
admission regarding why he brought the suiti and 

c. the September-December 1999 events in Schive's 
MeAD case were inadequate to give rise to an inference 
of retaliation, because they invo l ved actions b y 
others, not Schive. 

None of appel lants' objec tions serve to undercut 

Schive's e vidence that Psy-Ed and Valenzano sued her 

because she utilized the MeAD's processes. 

The first statement appellants seek to exploit is 

a red herringi it does not even appear in the trial 

court's discussion of causation. Rather, it appears 

in the course of the trial court's earlier discussion 

of the first two prongs of the prima faci e case that 

Schive had to make out under Sahli, namely that she 

engaged in protected activity, and subsequent l y 

suffered a cognizable adverse act ion. See KSADD025i 

A001442. 
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In context, it is c~ ~~~ ~~a t the court made the 

statement that appellants s~~ci Schi ve "shortly" after 

she filed at the MCAD to i ie ~cify the a dverse action 

Schive suffered, ~, tha~ evidenc e that she had been 

sued constituted the second prong of her prima facie 

case. The court's discussi on of causation begins only 

thereafter. See KSADD025i A001442. 19 Appellants' 

objection is therefore misplaced. 

In the next section of the opinion, the trial 

court does address causation, finding causation based 

on two elements: Valenzano's admission about his 

motivation in filing the lawsuit against Schive (which 

comprises direct evidence) and an inference drawn 

from events that "occurred in rapid succession in the 

fall and winter of 1999." KSADD025-26i A001442-1443. 

With respect to the trial court's statement that 

Valenzano testified that "he brought the lawsuit 

essentially to retry Schive's MeAD claims," appellants 

19 Although the court's use o f "shortly" may unduly 
telescope the lapsed time between the MCAD filing and 
the appellants' lawsuit, this was a mere slip of the 
judicial pen. Elsewhere in the opinion, in the 
section where the factual findings are set out , the 
correct timeframe is elaborated. KSADD011i A001428. 
Since the court made no inferer.ce o f causat ion from 
the two dates appellants ci t~, any error is harmless, 
and the cases cited by appe!~a~:s at pages 29-30 of 
their brief are irreleva~~ . 
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object that no actual :r:~_ ~~s e ver conducted at 

MeAD. This objection amo~~:s : 0 a meritless quibble 

about wording. 

In fact, Valenzano testified at trial that one of 

the reasons he brought the lawsuit against Schive in 

December 1999 was \II wanted to consolidate all actions 

into one legal forum and get i t out into the open . u 

TR. IV: 110. 2 0 In its findings of fact, the trial 

court reported that \I [d]uring his testimony, Valenzano 

stated that he 'expected t o bring into one point o f 

justice the unbelievably frivolous charges o f the MeAD 

complaint against me. 'u KSADD018i A00 1435. In o ther 

words, Valenzano wanted to force Schive to prove her 

discrimination claims in court (where he c ould force 

her into a defensive posture). Whether Valenzano 

could hav e secured his desired end, and whether the 

MeAD case thereafter proceeded to the hearing stage or 

not, does not negate Valenzano's admitted volition, to 

choose his forum, where he could play the role of 

plaintiff. Appellants' objections to this aspect of 

the trial court's reasoning are groundless. 

20 Valenzano's counsel did not revisit this ma t ter 
cross-examination. 
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Finally, appella"~5 ~ ~~~ = ~ t h e inference of 

causation the tria l c o~~~ i~e~ f r om the proximity of 

several events in time; .,.... ~ -... -.:=::. ~, T 

-- 1 I 
the temporal proximity 

of the September 199 9 me ciiacion , which included the 

revelation of the second Klei n affidavit; the 

September 1999 Psy-Ed Board of Directors vote to stop 

all efforts to settle Sc h i ve's MeAD claims; the 

December 2, 1999 issuance of a probable cause 

determination; and the December 17, 1999 filing of the 

lawsuit against Schive. From the proximity of these 

events the trial court correctly inferred that 

Schive's protected activity at the MeAD (the use o f 

Klein's affidav it in her MeAD case, revealed in t he 

mediation) led appellants to file the lawsuit against 

her. KSADD025-26; A001442-1443. 

Appellants object that the inference was 

unwarranted because the affidavit that displeased 

Valenzano was Klein's, not Schive's, and the MeAD's 

probable cause finding did not comprise protected 

activity by Schive, nor was it legally cogniza ble as 

the basis for the inference. These objecti ons do no t 

avail appellants any more than their other ob J e=~: o~ s . 

The objection to the significance of t he ~ : e :~ 

affidavit cannot withstand scrutiny. Klein s·~::::-.-: ~ ~e :: 
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the affidavit for S ch i ~e ' ~ :~ ~ e ; Sc h i v e discl o s e d it 

in mediation about h e r c~ ~ e . ~~d t he purpose o f the 

affidav it was t o advan ce :-:e:::- :': :::AD c ase . Psy -Ed and 

Valenzano soon after i ts dls co~ery s ued b o th Klein and 

Schive, making no f ine di s t i nctions abou t who was 

responsible f o r the af fi d a v it. 21 

With respect to the MCAD's probable cause 

finding, appellants omi t two important statements b y 

the trial court: first, that "the temporal proximity 

measurement may flow from a c ti ons o ther t han t he 

initial filing of the c omplaint," and second, t ha t the 

probabl e c ause finding "allow[ed]" Sc hive 's cas e to 

pro ceed. KSADD02 6 ; A0 0144 3 . As matters stood just 

prior t o the issuance b y the MeAD o f it s prob ab l e 

cause determinati on, Schive's statute o f limitations 

for filing in court had passed. 22 Therefore, had the 

MeAD not found probable cause, Schive's case would 

have been over. However, the probable cause finding 

21 Valenzano confirmed in trial tes t imony tha t t he 
second Klein affidavit, together with Schive's c laims 
in her MeAD c omplaint, led t o h i s filing o f t he 
lawsuit against Schive and Klein. TR. IV: 1 03 - 10 4. 
Thus, there was direct evidence of causation that 
reinforces the inference of causat i on d rawn b y the 
court. 
22 See G.L. c . 1518 §9, setting out thre e y e ar sta t ~ t e 
of limitations for court action. Schive's MCAD 
Complaint concerned e v ents that t ook plac e p r ie r t : 
September 3, 1996 . See EX0267. 
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kept her case alive a ~ where it could have 

proceeded to a public tea~:~= ~Jrsuant to G. L . c . 151B 

§5. The trial court was e~~:~:ed to draw an inference 

that the probable cause ~:~~:~g - which after all 

reflected the MCAD's co~ci~s~on that Schive's case was 

meritorious - could have c oncributed to Psy-Ed and 

Valenzano's decision to sue Schive. 23 

23 Clark County School District v. Breeden, 532 U.S. 
268 (2001), cited by appellants for the principle that 
an EEOC right-to-sue letter cannot form the proper 
basis for a finding of causati on , is readily 
distinguishable on several grounds. 

First, Clark County deals with a right-to-sue 
letter issued by the EEOC, not a probable cause 
determination by that agency or by the MCAD. A r ight­
to-sue letter can be issued regardless of the outcome 
of the EEOC's investigation, and may be issued even 
when no invest igat i on has taken place. See 29 CFR 
§1601.28(a) (Right-to-sue letter to be issued upo n 
request of complainant any time after 180 days from 
date of filing of EEOC complaint), KSADD64i 29 CFR 
§1601.19(a) (Notice to complainant of right to sue to 
be issued together with letter noti fying complainant 
that EEOC found no probable cause) i KSADD62. See also, 
Mercado v. Ritz-Carlton San Juan Hotel, 410 F. 3d 41, 
45 (lst Cir.2005) (EEOC issued right-to-sue letters 
without reaching merits of parties' claims). 

By contrast, an MCAD finding of probable cause is 
an assessment of a claim's merits, available only 
where "the Investigating Commissi oner determines that 
there is sufficient evidence to support a finding of 
Probable Cause to credit the allegations o f the 
complaint." Rules of Procedure - Massachusetts 
Commission Against Discrimination, 804 CMR 1.15 
(7) (a). KSADD68 . 

Second, Clark County allows that issuance c ~ a 
right-to-sue letter might properly give rise to a ~ 

inference of causation, if it provided an employer : =5 
first notice of a complainant's charge. ClarK. :0 ·...::-_ ~ '.-
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But more to the po~~: , ~: trial neither Psy-Ed or 

Valenzano produced eVlde~ce s~pport ing any alternate 

explanation for having sued Sch i ve . On appeal, none 

is suggested (nor would an explanation devo id of 

record support be proper ) . 

This is not a case where the finder of fact had 

to choose between competing theories of causation 

propounded by the parties. Instead, the trial court 

drew r easonable conclusions from the evidence before 

it, which included both direct and indirect evidence 

that Valenzano and Psy-Ed sued Schive precisely 

because of her pursuit of her claims, with Klein's 

help, at the MeAD, and with no c ountervailing 

explanation. 24 

D. SCHIVE REASONABLY AND IN GOOD FAITH BROUGHT HER 
MCAD CLAIM OF DISCRIMINATION 

In their final attack on Schive's suc c essful 

retaliation c laim, appellants seek to introduce 

material not in the trial record to demonstrate that 

Schive did not act reasonably and in good fa i th in 

supra, 532 U.S. at 273 . Here, the MeAD's probable 
cause determination gave appellants their fi~s: ~c: ~c e 

that the agency would allow the case to proceed, ~~d 

that they would be forced to defend themselves 
ongoing l itigation at the MeAD. 
24 Schive also introduced written evidence tha: 
Valenzano's first reaction to learning o f he ~ ~=~= 

claim was to plan to sue her. TR. IV: 90; EX :~ -~. 
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bringing her MCAD claim 8f d~sc r imination, so that ~E~ 

retaliation claim would fa il . To do so, they rely o~ 

a hearsay statement in a 2003 decision by the MCAD 

reversing its earlier finding of probable cause, which 

is itself based on a hearsay statement in a document 

not in evidence. The court should reject appellants' 

challenge to Schive's good faith and reasonableness. 

At the outset, the court should take note that in 

December 1999, the MCAD found probable cause t o credit 

Schive's complaint. That alone should fatally 

undermine appellants' objection. 25 If the agency 

charged with determining whether sufficient evidence 

exists t o credi t a complainant's claims makes an 

affirmative finding, that finding per se shows that 

the claimant acted reasonably and in good faith in 

bringing her charge, and should close the matter. 

See, e.g., Mitchell v. Office of the Los Angeles 

county Superintendent of Schools, 805 F.2d 844 (9 th 

Cir. 1986) ("A plainti f f rece i 'l ing a [probable cause 

finding from the EEOC] would reasonably believe that 

there was an adequate basis law and facts to pursue 

his claim"). 

25 Appellants do not CC~=E~ ~ - ~=~ could they - that 
Schive made any state~e~ =s :: =~E ~CAD that were 
untruthful or that ~iS:E~ :~E ~;E~=y . 



l~ 
!Ii ;i 

'I~~' ,:I: 

ii~ :"1 
r~ 
; 
mjl' 

Furthermore, at t~~~ ~ , ~ ~der to demons trate 

that she acted reasonab~~· :C~ i ng ing her MCAD cla im, 

Schi ve testified extens i Ve ~ -: about the discrimi na t ory 

treatment she experienced ~~om Psy-Ed and Valenzano, 

both while working and i n the context of her 

termination. TR. IV: 32 - 43. The court allowed the 

testimony over Psy-Ed and Valenzano's counsel's 

objection. Psy-Ed and Valenzano chose not t o cros s-

examine Schive about these experiences or about her 

MCAD filing. 

In its Findi ng s of Fact, the court summarized 

Schive's descriptio n o f h e r employment his tory a nd 

termination, a nd her filing o f the MCAD complaint, 

thus accepting them as accurate. KSADDOIO-ll; A001427-

1428. These findings comprise ampl e basis f o r the 

court's determination that Schive acted reasonably and 

in good faith in bringing her MeAD complaint. 

KSADD026; A001443. 

On appeal, appellants try to achieve by 

indirection what they eschewed t o attempt a t trial , 

relying on totem pole hearsay and on a documen~ r.ot in 

the record to which they objected at trial . -=-~_ ~ ;:5S:"S 

for appellants' claim that Schive acted unre~s~~a~ ~ - - -

and in bad faith is a statement by MCAD Comm~s5~ :~ ~ ~ 
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Walter Sullivan ( "Sul ~ : '.'::' :-. :he last page o f his 

20 0 3 Order of the I nve s: : ;s. :::-.:, Commissioner, which 

granted Psy-Ed's Motic~ ~ = ~ ~e= onsideration of 

Probable Cause nearl y f o~r years af t er the Probable 

Cause Determination wa s i s sued . At the end of that 

opinion, Sullivan opines that: 

"[i]t strains credu l i ty t hat Respondent would 
stage an elaborate ruse involving the closing o f 
an operation and the termination of other 
employees if Compl ainant was i t s target./I 
A000956. 2 6 

The apparent source for Sulliv an's statement 

caricaturing Schive's cl aims is in the original MCAD 

probable cause determination (signed by a differe nt 

MCAD Commissioner, Charle s Walker ) , which a ppellants 

hav e included in their appendix at ADD 056-57. That 

document is not in the trial record. In fact, when 

Schive sought to introduce the probable cause 

determination into evidence at trial, counsel for Psy -

Ed and Valenzano objected. TR. IV: 52-53. 

Therefore, quite apart from the improper u se 

appellants seek to make of the document's c ontent, i t s 

introduction now into the record on appeal would be 

2 6 In fact, as discussed supra, the Brookli ne of f i 2e 
did not close until much later, and Klein a nd a~ 
assistant continued working there. The factual 
underpinnings for Sullivan's dismissive comme n: ~e~e 
lacking. 
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improper. The doctri ne - ~ =~~ : ci al estoppe l pre c lude s 

appellants from cont radlc ~:~; che position they t ook 

at trial. See Oti s v . Arbella Mutual Ins. Co ., 443 

Ma ss. 634, 639, 64 0 (2 00 5 ( "Judicial estoppel is an 

equitable do c t rine that precludes a party from 

asserting a position in one l egal proceeding that is 

contrary to a positio n it had prev iously asserted in 

another proceeding" ) (c i t ations omitted). 

Even if the court declines t o exercise the 

doctrine of judicial estoppel and permits 

consideration of the Walker do cument, appellant s' 

effo rts still fall well short o f their object ive , 

since Schive never asserted to the MCAD that Psy -Ed 

had c oncocted the "ruse" that Commissi on Sulliv an s o 

disparagingly rejected. Appellants canno t c i te any 

evidence of such a statement by Schive; it amounts t o 

rank hearsay. The Walker statement in the objecte d-t o 

probable cause determination, to the effect that 

"Complainant alleges that Respondent's decisi on t o 

relocate the editorial office was a cho reographed 

effort to remove Complainant from her positi on," see 

ADD057, goes well beyond anything Schive a c t ual l y 

alleged in her discrimination complaint . Compare ~r.e 

above statement with Schive's actual sworn sta~e~e~~ 
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in her MCAD complaint, t ha:: 

I believe that my e mpl oyer's decisi on t o 
restructure its editor i al ope ration in a fashion 
that eliminated my position ... resulted in part 
from bias against me as an indiv idual with a 
disability. EX0271. 

Schive did not make the disparaged statement in 

her trial testimony, nor did Psy - Ed and Va l enzano even 

seek her agreement or disagreement with the assertion 

during cross-examination. Schive's actual sta t ements 

to the MCAD and about the basis for her MCAD claims 

are entirely unobjectionable. 

Since the statement upon which appellants rely is 

inadmissible hearsay, Sullivan's comment about the 

statement amounts to an opinion about a hearsay 

statement at best, or "totem-pole" hearsay at worst. 

See Commonwealth v. McDonough, 400 Mass. 639, 64 3 n . B 

(1987) ("Generally, evidence based on a chain o f 

statements is admissible only if each out-of-court 

assertion falls within an exception to the hearsay 

rule") . 

Reliance on hearsay is even less appropriate on 

appeal than it would have been at trial, where Schive 

could have had an opportunity t o address the 

distortion of her actual cla i ms. In summary, nothing 

properly before the cour t wa~~a~ts r eversing the trial 
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court's determination tha~ S= ~ lve acted reasonabl y a n d 

in good faith in bringing her c omplaint. 

II. APPELLANTS' CHALLENGE TO THE TRIAL COURT'S 
CONCLUSION THAT THEY ABUSED THE COURT'S PROCESS IN 
BRINGING A BASELESS LAWSUIT AGAINST SCHIVE FAILS 

Appellants consume several pages of their brief 

in setting out the elements of t he t ort of abu se of 

process, but fail in do ing so t o identify any error in 

the trial court's own exposition . See KSADD017-18i 

A001434-1435. They then complain that the trial 

court's holding was defective because: 

a) the trial court's finding of retaliation is based 
o n an erro r o f fact regarding timing; 

b) e v en if the complaint was filed to retaliate 
against Schive, 27 this is insufficient to satisfy the 
requirements of the tort, because the court was 
required to find that Ps y -Ed and Valenzano sought 
"some collateral advantage," where there is no 
e v idence of such intent; 

27 Appellants also mischaracterize the record in a 
confusing manner by commenting that Schive's first 
retaliation claim had been dismissed in the Dec ember 
2, 1999 probable cause finding. (As noted supra, the 
document containing that findi ng is not p art of the 
trial court record.) In any case, as Schive's MeAD 
complaint shows, she had alleged (in ~ 1 7 ) t hat Psy ­
Ed's reneging on an offer to pay her severanc e p ay ~as 
retaliatory. EX0271. This aspect o f her f irs ~ ~:A= 

complaint was dismissed in 1999. 
That allegation is quite apart from t he 

allegations of retaliation in Schive's seco~~ 
complaint, in which she stated that Psy-Ed a~~ 

Valenzano retal iated against her for pur s uir:g :-.-= ::.-' :.: =- .=--= 
claims. EX0290-292. This second complaint : ::: :::-:-:- .=; :: : __ -= 
basis of the retaliation counterclaim, i n wn :'.. =:-. ::::'.~"-= 

prevailed in the trial court. 
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c) Psy-Ed and Valen za~ : a~~ s :~ehow exonerated from 
any abuse of process ar:s:~ ~ :rom having filed their 
complaint in 1999 by L ~ e :a : : :~at they persisted in 
the litigation even af~er ~ :~ :~e's MeAD case was over; 
and 

d) there is no e v i de nce : ~ac Psy -Ed or Valenzano 
sought concessions in : ne MeAD action in exchange for 
agreeing to dismiss the court a c tion. 

None of these challenges avail appellants. 

The first challenge has been addressed supra. 

Appellants err in representing that the trial court 

concluded that they retaliated against Schive based on 

an improper inference derived from the date she filed 

her MeAD complaint. The court's inference of 

causation based on timing related to the events of 

September-December 1999. The record also contained 

direct evidence of Valenzano's written expression of 

retaliatory intent vis-a-vis Schive, and testimonial 

confirmation that he filed suit in part because she 

utilized the second Klein affidavit at the MeAD. 

Appellants' second and fourth challenges amount 

to the same thing: a suggestion that the tria l c ourt 

had to find some "collateral benefit" in o rder f o r 

Schive to prevail, either generally or within t he MeAD 

litigation. Although the trial court repeate d 

Schive's articulation of Psy-Ed and Valenzano 's 
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apparent ulterior purpose - ~~ discourage her from 

pursuing her MeAD claims a~j so on - appellants 

suggest that the trial court did not intend to adopt 

these assertions as a finding. But in context, it is 

clear the trial court intended to do so, especially in 

light of its factual findings that Schive had credibly 

testified about her emotional suffering and about 

legal fees that she had incurred and was unable to 

pay. Schive could not support two legal proceedings, 

just as Psy-Ed and Valenzano hoped. 

A001428-1429. 

KSADDOll-12i 

Appellants' remaining argument - that once 

Schive's MeAD case was dismissed in 2003, they had no 

remaining "ulterior motive" to secure an advantage in 

the MeAD case - makes no sense. The issue is not 

whether from 2003 through 2006 their tortious behavior 

continued to be motivated by the same wrongful 

objective. Rather, the focus should be on their 

bringing the lawsuit in the first place, at the time 

the probable cause finding stood. Once Psy-Ed and 

Valenzano committed themselves to baseless litigation 

in order to undercut Schi ve at the MeAD, ~he~' :.,2,. • .• '.,'e J.1 

have decided that pursuing that litigation e:--.::. 

was the best course. For all the above reas~~s 
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appellants' challenges : 5: _ . 

III. APPELLANTS' CHALLENGE TO THE SUPERIOR COURT'S 
DAMAGES AND FEES AWARD TO SCHIVE FAILS 

The entirety of appellants' challenge to the 

superior court's award of fe e s and costs to Schive 

consists of a complaint tha t , because Judge Haml in did 

not conduct an e v identiary hearing, they were deprived 

of an opportunity to cross-examine Schive's expert 

"especially as to whether Schive's attorneys' fees and 

costs included fees and costs for her unsuccessful 

MCAD claims" and as to other unspecified matters; and 

that the court's assessment of emotional distress 

damages was made on a "cold record," in violation of 

Mass. R.Civ. P. 63. 28 Amici add that the emotional 

distress damages award was excessive . None of thes e 

28 Appellants also purport to incorporate by reference 
reasons stated in the briefs of the Psy-Ed directors 
"insofar as those arguments apply to Schiv e." 
However, beyond the alleged "errors" set out 
explicitly in appellants' brief and listed above , no ne 
of the other points in the directors' briefs applies 
to Schiv e. Specifically , the direc tors' objec t ion t o 
the award of emotional distress damages, on the basis 
that the trial court made no credibi l ity findings 
regarding Klein's testimony about his emo~ional 
distress, does not apply to Schive, si nc e ~he trial 
court explicitly found her testimony regard : ~~ ~ey 

distress to be credible. KSADD012; A0 01 42 S . _~e 

other objections the directors make vis-~- ~ : s ?:le: ~ 

pertain to his intentional interference clai ~; 3 =~ :-:e 

made no parallel claim. Schive should no~ ~e ~e~~:~e= 
to guess at appellants' arguments. 
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objections is meritor ic~ s. 

As a preliminary ma::e~ , appellants misstate the 

provisions of Mass. R. Civ . ~ . 63 , which explicitly 

permits a successor judge t o c omplete the work of a 

predecessor judge on an adequate r ecord. This court 

should reject appellants' efforts to rewrite the rule. 

The cases appellants rely on, from the Psy-Ed 

Directors' brief, do not avail them. Emerson Electric 

Co. v. General Electric Co., 846 F. 2d 1324 (11 th Cir. 

1988) is inapposite. There, contrary to the 

representation in the Directors' brief, the trial 

judge had not ruled on liability and had issued no 

findings or rulings before recusing himself; even s o , 

the circuit court ruled that a successor judge could 

in fact make rulings based on the trial transcript. 29 

29 Appellants also overreach in relying on Townsend v. 
Gray Line Bus Co., 767 F.2d 11 (1st Cir. 1985 ) , which 
is clearly distinguishable from the instant case, in 
order to argue that it would require retrial o f the 
damages portion of this case. In Townsend, the trial 
judge died before issuing findings and conclusions, 
and the defendant failed to request a new trial prior 
to the successor judge issu ing judgment based on the 
trial record. The First Circuit upheld the judgment, 
stating that "the district court was entitled to infer 
... that Gray Line had acquiesced in the procedure it 
had adopted and had waived its right to retry the 
case,u 767 F.2d at 18; it had previously noted that a 
retrial is unnecessary where :~e parties agree to 
proceed based on the tria~ ~e=c~d. Id. at 17. Thus, 
the case deals only wi:~ :~e ~5s~e of retrial vel non 
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Emerson, supra, 846 F.2c a: : 326 . 

Semaan v. Allied Super~arkets, 774 F.2d 1164 (6th 

Cir. 1985 ), actually u ndercuts appe llants' argument. 

There, in a bifurcated proceeding , the first judge had 

ruled on liability and scheduled a hearing regarding 

damages before he was replaced by another judge. The 

successor judge then reversed the first judge's legal 

conclusions. The Sixth Circuit reversed and 

reinstated the first judge's ruling, holding that 

under the circumstances, the successor judge had acted 

improperly.30 Thus, Semaan rejects appellants' 

contentions about Rule 63 . Instead it stands for the 

proposition that the trial judge's findings and 

conclusions should govern this case going forward. 

Lakengren Property Owners Assn., Inc . v. 

Stevenson, 1981 Ohio App. Lexis 14515 (1981), the 

central authority upon which the Directors rest their 

against a backdrop about whether the parties assented 
to proceed on the record. The decision is silent with 
respect to how Rule 63 ough t to be applied where, as 
here, the trial judge in fact ruled on liability and 
made findings of fact, incl ud ~ n9 regarding 
credibility; Townsend t heref c ~e doe s not advance 
appellants' point. 
30 In so doing, the Sixth :~~=~~: cited approvingly the 
principle that "a motio~ f = ~ a ~ew tria l under Rule 63 
is a matter of discreti c~ ~~: . ,. che court 'may not 
properly overrule the ce:~s ~ :~ : f :~e first judge in 
the absence of speci a : : :~ : ~~s:a~:es. 'ff Id. 
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argument, is readily disc:~?~~shable. There, the 

first judge had merely reniered a decision on 

liability but had not filed any decision or findings 

of fact or conclusions o f law concerning liability. 3 1 

1981 WL 2944 at *2. Moreover, witness credibility had 

not been addressed by the first judge. Id. Here, the 

trial judge completed his findings of fact and 

conclusions of law, and specifically found Schive 

d ' bl 'h' d 32 33 cre l e In er testlmony as to amages. , 

Likewise, the record was adequate as to Schive's 

fees. Schive testified in person as to the fees, and 

by direction of the trial court and agreement of the 

parties, her expert submitted his testimony via 

affidavit. A001353-1366. To address Psy-Ed and 

Valenzano's objection in their subsequently-filed 

3 1 One wonders how the Directors can seriously 
represent the posture of the case in Lakengren as 
"this exact situation." 
32 Appellants had an opportunity to cross-examine 
Schive on her testimony. They chose not to inquire as 
to her emotional distress, TR. IV: 64-72, and waived 
cross-examination of her corroborating witness. TR. 
IV: 83. 
33 Contrary to appellants' assercion, the trial judge 
did not indicate that his S~==essor should hold an 
evidentiary hearing. Ratter , ~e directed that damages 
would be determined after "a ~earing." Given the 
adequacy of the record, c~e :~= ~earings that were 
conducted, in which the ~ ar c:eS ar?~ed their positions 
and were directed to sut~:: :~e re:e~a~: portions of 
the record to the cour: , S ~ ~~::ei. See ~SADD029, 
A002399. 



Motion to Strike Todd's a~~~j3~i t, that it was unclear 

whether the lodestar f ig~~e ~~dd set forth in his 

affidavit included changes incurred at the MCAD, see 

A001368, Todd submitted a Supplemental Affidavi t. 

A001371. 

Psy-Ed and Valenzano neve r sought to cross-

examine Todd, and in their Motion to Strike his 

affidavit testimony, did not object that they had been 

deprived of the right t o do so. That right was 

consciously waived. See Plaintiff's Motion to Strike 

Affidavit of J. Owen Todd, A001367-A1370. Sc hive 's 

counsel also filed a lengthy fees petition following 

the trial court's judgment, supported with an 

affidavit of counsel and exhibits. A001474-A001687. 

Finally, contrary to the suggestion o f amici, the 

superior court made an appropriate emotional distress 

damages award. Schi ve's request for $125, ° ° ° in 

damages is reasonable in light of recent awards t o 

plaintiffs suffering similar emotional distress, 

a lbeit in different circumstances. 34 

34 See, e.g., Rodriguez-Torres v . Caribbean Forms Mfr, 
Inc., 399 F.3d 52, 64 (lst Ci r. 200 5 ) (affirming 
$250,000 emotional damage aW3~d whe re plaintiff 
experienced changes to pe~s ::::; :1a::" life, financial and 
marital difficulties, 3:1d je; ~es sion) ; Koster v. Trans 
World Airlines, Inc . , : :: : : .::j 2';, 35 -36 (lst Cir. 
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CONCLUSION 

Fo r all the reaso n s se t f o r t h herein , the court 

should dismiss appell an t s ' appeal as t o Sc h i ve i upho ld 

the trial court's rul i ngs i n Schive's favor on 

liability, and confirm the s uperior c ourt's award t o 

Schive of damages and attorneys' fees. In addition, 

the court should award Sc hive p o st-judgment interest 

on her damages and fees at the statuto ry rate of 12 % 

from the date of entry o f judgment. Finally, the 

court should permit Schiv e t o submit a fur t her f ee 

1999 ) (f inding $250, 000 in e moti onal distress damag e s 
appropriate where plaintiff had trouble sleeping, was 
anxious, too k antac id pills o n a regular ba sis, a nd 
whose family life suffered) i Hogan v. Bangor and 
Arroo stook R.R. Co., 6 1 F.3d 1 03 4, 13 07- 38 (1st Cir. 
1995) (reinstating $200, 000 award for emo t ional 
distress, inconvenience, mental anguish, a nd l o ss o f 
enjoyment of life where plaintiff's "difficult 
financial situation" caused him to be depressed, 
withdrawn, and to give up us ualactiv ities l i Carglia 
v. Hertz Equip. Rental Corp., 343 F.Supp.2d 50 , 56-57 
(D. Mass. 2004 ) (awarding emo tional dis t ress damage s o f 
$170,000 where plaintiff expe rienced l o ss of appetite, 
sleeplessness, humiliation , i s o latio n from his famil y , 
and anxiety over financial s i tuation) i Dalrymple v. 
Town of Winthrop, 50 Mass. App . Ct. 611, 621 (2 0 00) 
(affirming $200,000 emotional d istress award where 
plaintiff was humiliated , depres s ed , withdrew from her 
community, could not sl e e p , and expe rienc ed feelings 
o f anger and bitterness ) i Wes c ing house v. Elec . Supply 
Corp. v. Massac husetts Comm . Against Disc riminati on, 9 
Mass. L. Rptr. 661, WL 140 4 92 , Xass. Super. 1999 ) at 
*10 ( finding e v idence sup~= ~ cei S25 0 , OOO emotional 
distress award where plainc:~~ a nd wife testified that 
he felt humiliated and de;~2s s2 i and experienced 
physical symptoms such a s ::: :~~: : ...:.=- c~ · ea ting) . 
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petition for her counse~'s ~2~k on appeal, and should 

award her appellate fees a~d costs. 

Respectfully submitted, 

KIMBERLY SCHIVE, 

By her attorneys, 

Dahlia C. RudavsKy, Esq. 
BBO No. 433300 
Kevin C. Merritt, Esq. 
BBO No. 667537 
MESSING, RUDAVSKY & WELIKY, P. C. 

50 Congress Street, Suite 1000 
Boston, MA 02109 
(617) 742-0004 
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